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[B-185659] 


Indian Affairs—Lumbee Indians—Federal Benefits 


Final sentence of Pub. L. No. 84-570 states that nothing in Act will make 
Lumbee Indians eligible for Federal services performed for Indians and that none 
of Federal statutes affecting Indians because of their status as Indians shall be 
applicable to Lumbee Indians. Purpose of this provision is to assure that Act was 
not used in and of itself to acquire Federal benefits. However, provision does 
not deny to Lumbees benefits accorded Indians if they are otherwise entitled 
under the requirements of another Act. 


Indian Affairs—Native American Programs Act—State Recognized 
Indian Tribes—Benefits Entitlement 


Lumbee Indians are not entitled to or denied benefits of Native American Pro- 
grams Act of 1974 (NAPA), 42 U.S.C. 2991 et seq., by virture of last sentence of 
sec. 1, Pub. L. No. 84-570. NAPA benefits can be extended to, among others, public 
and non-profit agencies including governing bodies of Indian tribes on State and 
Federal reservations, and to public and non-profit private agencies serving 
Indian organizations in urban or rural non-reservation areas. Dept. of Health, 
Education and Welfare (HEW) contends this indicates congressional intent to 
extend benefits to State recognized tribes as well as to other organizations serving 
Indians. Since neither statutory language nor its history gives clear indication of 
intended beneficiaries, views of agency charged with administering statute must 
be given great weight. Hence, we will not object to determination by HEW that 
NAPA programs are available to State recognized Indian tribes such as the 
Lumbees. 


Indian Affairs—Native American Programs Act—State Recognized 
Indian Tribes—Benefits Entitlement 

Department of the Interior states that unless otherwise provided, most statutes 
referring to “Indians” do so within a context which actually means “Indian 
tribes.” HEW contends that statute authorizing benefits to, among others, gov- 
erning bodies of Indian tribes on Federal and State reservations (including 
a reservation of a State recognized tribe) and to public and non-profit private 
agencies serving Indian organizations in urban or rural non-reservation areas 
confers benefits on Lumbee Indians, who are a State recognized, non-reservation 
tribe. In absence of clear indication in language or history of Native American 
Programs Act of 1974 of intended beneficiaries, General Accounting Office 
will not object to HEW’s determination that the Lumbees are eligible to par- 
ticipate in the Act’s programs. 


In the matter of Lumbee Indians of North Carolina, August 1, 1979: 


A bid protest was filed several years ago by United Southeastern 
Tribes, Inc. (USET) because its proposal to provide training and 
technical assistance to 40 grantees of the Office of Native American 
Programs (ONAP) was rejected by the Department of Health, Edu- 
cation and Welfare (HEW), Office of Human Development. HEW 
apparently rejected USET’s proposal because of its refusal to fur- 
nish any assistance to one of the grantees, the Lumbee Regional De- 
velopment Association, Inc. (LRDA), which serves the Lumbee Indi- 
ans of North Carolina (Lumbees). By decision dated November 2, 1976, 
United Southeastern Tribe, Inc., B-185659, this Office denied the 
protest on grounds of timeliness, but agreed to reserve the question of 
whether non-federally recognized or terminated Indian groups are 
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eligible for programs funded under the Native American Programs 
Act of 1974 or other legislation aimed at benefitting Indians. This is 
the question we are now considering. 

One of the grounds of USET’s protest was the contention that 
“An Act Relating to the Lumbee Indians of North Carolina,” Pub. L. 
No. 84-570, enacted June 7, 1956, 70 Stat. 254, renders the Lumbees 
ineligible for assistance under Title VIII (the Native American Pro- 
grams Act of 1974, 42 U.S.C. § 2991 et seg. (1976) (hereafter re- 
ferred to as title VIII) ) of the Head Start, Economic Opportunity, 
and Community Partnership Act of 1974, as amended (Act), 42 
U.S.C. § 270, as well as for assistance under any other legislation, 
the eligibility for which is dependent on the status of being an 
Indian. 

After a number of “whereas” clauses and the enacting clauses, 
Pub. L. No. 84-570 provides in pertinent part as follows: 

* * * That the Indians now residing in Robeson and adjoining counties of 
North Carolina, originally found by the first white settlers on the Lumbee River in 
Robeson County, and claiming joint descent from remnants of early American 
colonists and certain tribes of Indians originally inhabiting the coastal regions 
of North Carolina, shall, from and after the ratification of this Act, be known 
and designated as Lumbee Indians of North Carolina and shall continue to enjoy 
all rights, privileges, and immunities enjoyed by them as citizens of the State of 
North Carolina and of the United States as they enjoyed before the enactment 
of this Act, and shall continue to be subject to all the obligations and duties of 
such citizens under the laws of the State of North Carolina and the United 
States. Nothing in this Act shall make such Indians eligible for any services per- 
formed by the United States for Indians because of their status as Indians, and 
none of the statutes of the United States which affect Indians because of their 
status ag Indians shall be applicable to the Lumbee Indians. 


Sec. 2. All laws and parts of laws in conflict with this Act are hereby repealed. 
{Italic supplied.] 


While we agreed that the immediate question was the eligibility of 
the Lumbees to receive Federal funds under title VIII, the language of 
Pub. L. No. 84-570 is similar to that contained in a number of termi- 
nation statutes (see, e.g., Klamath Termination Act, 25 U.S.C. § 564q 
(1970) ), and the rights of many other groups of Indians, both for title 
VIII benefits and other Federal assistance programs, would be affected 
by our determination of the Lumbee question. Accordingly, we solicited 
the views of other interested parties on the broader question of whether 
any legislation, which by its terms is applicable to “Indians” but which 
term is not otherwise defined, may be administratively determined to 
apply to the Lumbees or other non-federally recognized tribes. 

Comments were received from a great many interested parties. A 
number of Indian organizations representing federally and non- 
federally recognized tribes, the North Carolina Commission of Indian 
Affairs, several individual tribes, HEW and the Department of the 
Interior, Bureau of Indian Affairs, have now responded with their 
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views. The nature and number of the suggestions and comments have 
emphasized the myriad of considerations which are important in mak- 
ing determinations of eligibility for Federal services to Indians. All 
comments have received our careful consideration, but because of the 
number of responses received, we shall specifically address only those 
comments representative of the views submitted on the question of 
Lumbee eligibility for benefits under title VIII. 

The initial question which we must discuss is whether the provisions 
of Pub. L. No. 84-570, which are quoted and italicized above, preclude 
the Lumbees from receiving benefits accorded by the United States 
to Indians. USET, among others, believes that the statute denies any 
and all benefits to the Lumbees which would be conferred because of 
their status as Indians. 

We believe, however, that there is a different and better interpre- 
tation of this Act. This interpretation, set forth by the United States 
Court of Appeals for the District of Columbia Circuit in Maynor v. 
Morton, 510 F. 2d 1254 (1975), holds that “The whole purpose of this 
final clause of the one paragraph operative portion of the Lumbee 
Act was simply to leave the rights of the ‘Lumbee Indians’ unchanged.” 
Id. at p. 1258. 

The plaintiff in that case was certified by the Department of the 
Interior as an Indian within the meaning of the Indian Reorganiza- 
tion Act, even though he did not live on a reservation and was not a 
member of a recognized tribe. By virtue of the enactment of Public 
Law No. 84-570, the Department wished to refuse services under the 
Indian Reorganization Act (25 U.S.C. 461) to Mr. Maynor and 21 
other persons previously identified by the Department as Indians. 
The court disagreed : 

True, the limited purposes of the legislation appears to be to designate this 
group of Indians as “Lumbee Indians” and recognize them as a specific group. 
Moreover, Congress was very careful not to confer by this legislation any special 
benefits on these people so designated as Lumbee Indians. But we do not see 
that Congress manifested any intention whatsoever to take away anv rights 


conferred on any individuals by any previous legislation. Id. at 1257-1258. 
[Italie in original.] 


In the words of the Court— 


The whole purpose of the clause, from whence arises the issue in this case, was 
simply to make sure that a simple statute granting the name “Lumbee Indian” 
to a group of Indians, which hitherto had not had such designation legally, was 
not used in and of itself to acquire benefits from the United States Government. 
Td. at 1259. [Italic supplied.] 

Accordingly, it is our view that whether Federal benefits may be 
accorded to any or all of the Lumbees must be determined without 
regard to the provisions of Public Law No. 84-570. It constitutes 
neither congressional recognition of the Lumbees as Indians for the 


purpose of establishing eligibility for Federal] benefits nor congres- 
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sional direction that they be denied benefits if otherwise entitled. In 
other words, if entitlement to Federal benefits depends solely upon 
the status conferred by Public Law No. 84-570, the Lumbees cannot 
aualify. If they can base their entitlement on some other legislative 
authority, they can be included. It will thus be necessary to examine 
the authorizing legislation for each program in question on a case-by- 


case basis. 

With regard to eligibility of the Lumbees for title VIII benefits by 
letter of August 5, 1977, HEW indicates that it relies on a legal memo- 
randum dated April 3, 1975, in which the then Deputy Assistant Sec- 
retary of Human Development concluded that “(1) the Lumbees are 
eligible for funding under the Native American Programs Act of 
1974 and (2) [the final clause of] Public Law No. 84-570 presents no 
legal bar to funding of the Lumbees by ONAP because financial assist- 
ance under that agency’s program is predicated on economic and social 
conditions (being disadvantaged) rather than Indian status.” As set 


forth in title 42, United States Code, the pertinent provisions of title 
VIII provide: 


§ 2991a. Congressional statement of purpose. 
The purpose of this subchapter is to promote the goal of economic and social 
self-sufficiency for American Indians, Hawaiian Natives and Alaskan Natives. 


§ 2991b. Financial assistance for native Amercan projects. 

(a) The Secretary is authorized to provide financial assistance to public and 
nonprofit private agencies including but not limited to, governing bodies of 
Indian tribes on Federal and State reservations, Alaskan Native villages and 
regional corporations established by the Alaska Native Claims Settlement Act. 
and such public and nonprofit private agencies serving Hawaiian Natives, and 
Indian organizations in urban or rural nonreservation areas, for projects per- 
taining to the purposes of this subchapter. In determining the projects to be 
assisted under this subchapter, the Secretary shall consult with other Federal 
agencies for the purpose of eliminating duplication or conflict among similar 
activities or projects and for the purpose of determining whether the findings 
resulting from those projects may be incorporated into one or more programs 
for which those agencies are responsible. 


§ 2992c. Definitions. 


(2) “Indian reservation or Alaskan Native village” includes the reservation 
of any federally or State recognized Indian tribe, including any band, nation, 
pueblo, or rancheria, any former reservation in Oklahoma, and community under 
the jurisdiction of an Indian tribe, including a band, nation, pueblo, or rancheria, 
with allotted lands or lands subject to a restriction against alienation imposed 
by the United States or a State, and any lands of or under the jurisdiction of 
an Alaskan Native village or group, including any lands selected by Alaskan 
— = Alaskan Native organizations under the Alaska Native Claims Settle- 
ment Act; 


HEW points out that section 2991b(a) provides the eligibility re- 
quirements to qualify as an “Indian” for the purposes of programs 
conducted pursuant to title VIII. It is stated that the Lumbees are 
not a federally recognized tribe and noted that they do not reside on 
a State reservation. However, the memorandum states: 
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* * * they have, however, been recognized by the State of North Carolina as 
Indians and would qualify for assistance under this provision as an Indian orga- 
nization in a rural nonreservation area. 


HEW also maintains that since ONAP provided services under the 
Economic Opportunity Act of 1964, as amended, 42 U.S.C. 2701 note, 
until its transfer to HEW by the Act, the Act operated only to transfer 
administrative responsibility for the original program and services. 
The memorandum cites H.R. Rep. No. 93-1043, 93d Cong., 2d Sess. 
(1974) in support of this proposition : 

“The Act authorizes the Secretary of Health, Education, and Welfare to con- 
tinue operation of the Native American Program in the same manner as that 


program is now being carried out under Title II of the Economic Opportunity 
Act under a delegation from the Director of Economic Opportunity * * *.” 


Senate Report No. 93-1292, 93d Cong., 2d Sess. (1974), also notes 
that: 

“A major element for the variety of Native American projects is overcoming 
the problems of poverty * * *. The amount of the basic grants to reservations is 


based on the number of poor residents * * *. The Committee’s bill continues the 
present focus of the Native American Program * * *.” 


The views of the National Tribal Chairman’s Association (NTCA) 
on the subject of Lumbee eligibility for title VIII benefits were sub- 
mitted June 30, 1976, as an interested party in the bid protest by the 
United Southeastern Tribes and are representative of the comments 
subsequently received from other interested parties who argue that the 
Lumbees are ineligible to receive title VIII services. NTCA is an orga- 
nization of the elected or acknowledged leaders of tribal governments 
of 188 federally recognized Indian tribes. It disputes the HEW posi- 
tion that funding under title VIII may be predicated on the Lumbees’ 
status as economically and socially disadvantaged in the absence of 
their being federally recognized Indians. While NTCA acknowledges 
that title VIII is a poverty program, it argues that it is designed to 
assist only those who are both economically disadvantaged and are 
American Indians, Hawaiian natives or Alaskan natives. Under this 
theory, the Lumbees either receive as (federally recognized) American 
Indians, or not at all. NTCA also takes issue with the HEW position 
that because the Lumbees are State recognized, they qualify for assist- 
ance as an Indian organization in a rural nonreservation area. Absent a 
specific congressional acceptance of State recognition as sufficient to 
establish eligibility, NTCA maintains that State recognition is irrele- 
vant for purposes of determining eligibility for participation in Fed- 
eral Indian programs. 

The views of the Lumbees are contained in a position paper for- 
warded to this Office by letter of January 7, 1977, from the LRDA. 
The LRDA supports its contention that the Lumbees are eligible for 
assistance under title VIII as a federally recognized, nonreservatior 
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group of Indians by citing the decision in Maynor v. Morton, 510 
F. 2d 1254 (1975), in which the court stated that Public Law No. 84- 
570 had the effect of “legislative recognition for the entire group.” It 
also notes that the Lumbees are a State recognized nonreservation 
group of Indians. 

The stated purpose of title VIII is to promote the economic and 
social self-sufficiency for, as pertinent here, American Indians. This 
class designation is a restriction on eligibility imposed in addition to 
those defined by the broader purposes of the Act. The various titles of 
the Act provide funds and services for specific groups for the broad 
purpose of aiding socially and economically disadvantaged persons. 
We are concerned here with a specific title carrying out the broad pur- 
poses of a comprehensive law. Benefits accorded by title VIII are avail- 
able only to those otherwise eligible individuals who are Indians. 

In presenting the views of the Department of the Interior, the Act- 
ing Commissioner of Indian Affairs stated that “in the absence of a 
preponderance of evidence to the contrary, most congressional statutes 
when referring to ‘Indians’ do so within a context which actually 
mz-ans ‘Indian tribes.’ ” He notes that this flows from a special political 
relationship based upon the Constitution, treaties and/or congressional 
actions, which is established between the United States and the tribes. 
Generally, the special benefits and services to Indian tribes and their 
members have flowed from this special political relationship estab- 
lished by Federal recognition of a group of individuals as a tribe. 

The practice of extending Federal recognition to Indian tribes 
arises from the unique legal status of those tribes under Federal law 
and from the plenary authority of Congress to legislate specifically for 
Indians. Federal legislation relating to Indians as such is not based 
upon racial classifications, but rather reflects the power of Congress 
“to regulate Commerce * * * with the Indian tribes.” U.S. Const. Art. 
T. section 8, cl. 3. Federal legislation in behalf of Indians may also 
constitute an exercise of Congress’ spending, war, property, or other 
constitutional powers. Federal recognition of a group of individuals as 
an Indian tribe can be accomplished either by legislation or by the 
Executive Branch. In this regard, the Secretary of the Interior is 
charged by 48 U.S.C. § 1457 (1976) with the supervision of public 
business relating to Indians. His responsibilities with respect to Indian 
affairs are defined by 25 U.S.C. § 2 (1976) : 

The Commissioner of Indian Affairs shall, under the direction of the Secretary 
of the Interior, and agreeably to such regulations as the President may prescribe, 


have the management of all Indian Affairs and of all matters arising out of 
Indian relations. 


The Secretary of the Interior, in discharge of his statutory responsi- 
bilities, has issued regulations to be followed for a group of Indians to 
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receive Federal acknowledgement of existence as a tribe. 43 Fed. Reg. 
39361 (1978) (to be codified in 25 C.F.R. § 54). 

Of course, the Lumbees have not been federally recognized as an 
Indian tribe by the Secretary of the Interior, nor, for the reason dis- 
cussed above, may the congressional recognition of the Lumbees as 
Indians in Public Law No. 84-570 be used as a basis for Lumbee entitle- 
ment to Indian benefits. However, as HEW points out, the Secretary 
of HEW is authorized by the Native American Programs Act of 1974 
to provide financial assistance to public and non-profit agencies, includ- 
ing but not limited to, governing bodies of Indian tribes on Federal 
and State reservations. Section 803, 42 U.S.C. § 2991b(a). An Indian 
reservation is defined as a reservation of any federally or State recog- 
nized Indian tribe. Section 813, 42 U.S.C. § 2992c(2). The HEW Secre- 
tary is also authorized by section 803, supra, to provide assistance to 
public and non-profit private agencies serving Indian organizations in 
urban or rural nonreservation areas. (The Lumbees fall, if anywhere, 
in this latter category since they do not live on a reservation.) 

HEW suggests that, at minimum, when sections 803 and 813 are 
read together, they indicate an intent on the part of Congress to extend 
benefits to State recognized tribes, as well as to other organizations 
serving Indians. These Indians might come from federally or State 
recognized tribes. Thé Lumbees are, of course, recognized as a tribe 
by the State of North Carolina. 

The Department of the Interior declined to comment on the eligi- 
bility of the Lumbees for title VIII benefits. However, the Acting 
Commissioner of Indian Affairs noted that Congress has from time 
to time provided special benefits for groups with special social and/or 
economic needs. He stated that “[i]n some such instances, it seems 
likely that Congress intended that Indian people, as a racial entity, 
be among the special beneficiaries.” The Acting Commissioner states 
that agencies charged with administering Indian legislation will have 
to determine for themselves “whether persons of Indian descent who 
do not enjoy a special political relationship with the United States are 
included among the beneficiaries.” 

As HEW points out, the entire Act is directed at improving the 
situations of socially and economically disadvantaged individuals, 
with title VIII directed at socially and economically disadvantaged 
Indians. Substantial arguments have been presented to us on both sides 
of the issue of whether the provisions of title VIII were specifically 
intended to provide benefits to persons of Indian heritage who are not 
members of federally recognized tribes but who are members of State 
recognized tribes. While the language of title VIII may be ambiguous, 
nevertheless there is a sufficient basis in the language used to support 
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an interpretation that permits title VIII funds to be made available 
to State recognized tribes such as the Lumbees whether living on res- 
ervations or in urban or rural non-reservation areas. Further, where 
statutory language is ambiguous, great deference should be given to the 
views of the agency which is responsible for carrying out the Act’s 
provisions. 

In view of the broad ranging purposes of title VIII and the Act as 
a whole and since the language of the statute may readily be read to 
support HEW’s position, we do not believe that that agency’s position 
is unreasonable or unwarranted. Accordingly, we will not object to a 
determination by HEW that title VIII programs are available to 
State recognized Indians such as the Lumbees. In reaching this con- 
clusion, however, we pass on the following caveat set forth by the Act- 
ing Commissioner of Indian A ffairs: 

We do believe, however, that it is incumbent upon Agencies administering 
“Indian” programs to give close attention to this matter and not establish a 
relationship with such Indian groups which might unthinkingly lead to their 
developing a status not readily distinguished from those Indian tribes whose 


political relationship has been well defined. This could in the long run prove detri- 
mental to those tribes to which the United States has special trust obligations. 


[B-193740] 


Subsistence—Per Diem—Rates—Lodging Costs—Distance From 
Temporary Duty Station 

The fact that an employee on a temporary duty assignment stays in a motel 
which is 74 miles from the temporary duty station, and only 25 miles from his 
home, does not necessarily indicate imprudent conduct by the emplovee. Each 
case must be considered on its own facts. Here, since there is no showing of 
any increased cost to the Government and no indication that the distance im- 
peded the employee in the performance of his assignment, the employee should 
be reimbursed for his lodging expenses. 

In the matter of Robert C. Burden—-Temporary Duty Travel— 


Lodging Expenses, August 6, 1979: 


We have been asked to decide whether there is a maximum distance 
or range of distances from a temporary duty station within which an 
employee must obtain lodgings. In the case presented, we hold that 
the cost of the employee’s lodging expenses may be allowed and we de- 
cline to prescribe any general rules regarding the distance between a 
temporary duty station and an employee’s place of lodging as the 
Air Force requested. 

By letter of November 8, 1978, the Chief, Accounting and Finance 
Branch, Headquarters Ogden Air Logistics Center, Hill Air Force 
Base, Utah, requested an advance decision on the reimbursement of 
lodging expenses of an employee on a temporary duty assignment. 
The matter was forwarded to us through the Per Diem, Travel and 
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Transportation Allowance Committee and was assigned PDTATAC 
Control Number 78-47. 

By travel authorization dated June 21, 1978, Mr. Robert C. Burden 
and 21 other employees were authorized to perform repeated tempo- 
rary duty travel from Hill Air Force Base to the Hill Air Force Base 
Test Range at Lakeside, Utah, to test fire weapons systems. For the 
period of time in question, Government quarters were not available 
at the temporary duty site. According to the submission, when on this 
temporary duty employees generally obtain lodging in Grantsville, 
Utah, which is 50 miles from the Lakeside test range. Mr. Burden, 
for three of the four nights involved, stayed in a motel in Salt Lake 
City, which was 74 miles from the Lakeside test range and 25 miles 
from his permanent duty station and home. The Air Force argues that 
Mr. Burden has not complied with the spirit of paragraph C4464 of 
Volume 2 of the Joint Travel Regulations (JTR) which requires an 
employee who is in a travel status to exercise prudence in incurring 
expenses, 

There is nothing in the submission to indicate that Mr. Burden was 
in any way hindered in the performance of his duties because of the 
location of the lodgings he obtained during his temporary duty assign- 
ment. There is no indication that he was late for work, nor that any 
claim that he may have had for mileage reimbursement was increased 
by the location of his lodgings. Presumably, his action is questioned 
because, having traveled 74 miles from his temporary duty station, he 
did not continue another 24 miles so that he could have lodged at his 
home at no cost to the Government. 

There is no restriction in the JTR or the Federal Travel Regulations, 
FPMR 101-7 (May 1973) (FTR), on where an employee should obtain 
lodging while in a temporary duty assignment. We have not previ- 
ously considered this precise question but we have dealt with requests 
for reimbursement for local travel expenses when an employee lodges 
at a distance from his temporary duty station. See Matter of Roland EF. 
Groder, B-192540, April 6, 1979, and B-178558, June 20, 1973. In both 
cases employees on temporary duty assignments in New York City 
stayed in lodgings outside the city at no cost (@roder) or lower cost. 
Each employee sought reimbursement of commuting expenses. In both 
cases the overall cost to the Government was less, so reimbursement was 
allowed. 

In the instant case, there is nothing to indicate that Mr. Burden’s 
choice of lodgings in any way increased the total cost to the Govern- 
ment of his travel expenses. In fact, we note that for the three nights 
questioned by the Air Force, Mr. Burden’s cost of lodgings totalled 
$34 plus tax while the fourth night cost $24 plus tax. Absent some 
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showing that the Government’s costs were increased or Mr. Burden’s 
performance of his temporary duty assignment was impaired by the 
location of his lodgings, we do not believe that it can be presumed that 
he acted in an imprudent manner simply because he did not travel the 
rest of the way to his home. Therefore, we see no basis for withholding 
reimbursement of Mr. Burden’s lodging expenses from him. 

The agency also asks us to respond to three specific questions con- 
cerning the distances between permanent duty stations, temporary 
duty stations, lodgings, and employees’ homes. We do not believe that it 
is advisable or even possible to specify uniform rules in this area, and 
we decline to answer the specific questions posed. We believe that each 
case in this area must be considered on its own facts and the conduct 
of the employee must be individually evaluated, in light of the cost 
to the Government and the extent of the interference with the employ- 
ee’s assignment, 

Accordingly, the voucher is returned and amounts claimed by Mr. 
Burden may be allowed, if otherwise correct. 


[ B-194542 J 


Leaves of Absence—Military Personnel—Advance Leave—Enlist- 
ment Extension Prior to Accrual 


Marine Corps member, who takes 19 more days of leave than he would accrue 
prior to the expiration of his first extension of enlistment, had pay and allow- 
ances withheld from him upon return from leave for the 19 days pursuant to 
Department of Defense regulation. Although the member subsequently entered 
into a second reextension of enlistment which would enable him to earn more 
leave than the excess he used, there is no authority to repay him the withheld 
pay and allowances. 


In the matter of Gunnery Sergeant Danny L. Radish, USMC, 
August 6, 1979: 

The issue in this case is whether pay and allowances collected from 
a Marine Corps member for excess leave he used beyond what he would 
accrue in his extended enlistment may be refunded to him when he 
again extended his enlistment for a term sufficient to accrue enough 
leave to cover the excess. 

The matter is presented by letter of February 22, 1979, from the 
Disbursing Officer, Marine Corps Air Station (Helicopter), New 
River, Jacksonville, North Carolina, requesting an advance decision 
as to whether the second extension of enlistment of Gunnery Sergeant 
Danny L. Radish, USMC, entitles him to reimbursement of pay and 
allowances previously withheld because of his taking excess leave. The 
request was assigned Control No. DO-MC-1317 and forwarded to us 
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by the Department of Defense Military Pay and Allowance 
Committee. 

On March 24, 1972, Sergeant Radish enlisted in the Marine Corps 
for 6 years. On March 16, 1977, he voluntarily extended his enlistment 
for 1 year until March 23, 1979. At this point, Sergeant Radish 
elected to receive payment for his unused accrued leave and his leave 
balance was reduced to zero. During the year’s extension, Sergeant 
Radish requested and was granted leave which resulted in his using 
19 days’ leave in excess of the number of days he would earn until the 
expiration of his then current enlistment on March 23, 1979. In ac- 
cordance with applicable regulation, pay and allowances for the ex- 
cess leave were collected from him. 

On February 16, 1979, Sergeant Radish entered into an agreement 
for a second extension of his enlistment for 2 years commencing March 
24, 1979, and ending March 23, 1981. Because this second extension of 
enlistment (reextension) increases the leave Sergeant Radish will 
accrue prior to the normal expiration of his current enlistment to an 
amount greater than the total leave he previously used, the Disbursing 
Officer asks whether the pay and allowances previously withheld may 
be paid to Sergeant Radish. 

The withholding of pay and allowances was done pursuant to the 
Department of Defense Military Pay and Allowances Entitlements 
Manual, Paragraph 10305a(6) which states in part: 

10305. Advance Leave Changed to Excess Leave 

a. When Collection Required. Collect pay and allowance from a member when 

advance leave becomes excess leave on date of : 


* * * * * * = 


(6) Return from a period of leave which was in excess of the number of days 
leave member will accrue prior to the normal expiration of his current enlistment 
or term of active service. * * * 


This regulation implements the mandate of 37 U.S.C. § 502(b) (1976) 
which precludes payment for leave in excess of the amount (i.e., 214 
days’ per month of active service) authorized in 10 U.S.C. § 701 
(1976). 

In line with the above statutes and similar regulation, we have held 
that a member who takes excess leave must have the pay and allowances 
for the excess leave collected from him and may not carry over excess 
leave into a first extension of an enlistment. 43 Comp. Gen. 539 (1964). 
The basis of this decision was that any leave taken by a member which 
exceeded the amount he normally would earn until the end of his 
obligated duty was properly regarded as excess leave and required 
collection of pay and allowances under the regulation. The nature of 
excess leave would not be changed by a subsequent act of extending (or 
reextending) an enlistment which would then increase the amount of 











710 DECISIONS OF THE COMPTROLLER GENERAL [58 


leave normally earned until the end of the enlistment. See 43 Comp. 
Gen. 539, supra, at 542. 

In Sergeant Radish’s case the collection action was proper under the 
regulation promulgated under the authority contained in 10 U.S.C. 
§ 704 (1976) which provides that the Secretaries concerned shall pre- 
scribe regulations for administering the military leave system. See 33 
Comp. Gen. 337 (1954). There is no basis for retroactively changing 
the nature of his excess leave to advance leave due to his subsequent 
act of reextending his enlistment. 

Accordingly, Sergeant Radish may not be repaid the previously 
withheld pay and allowances. 


[B-194858] 


Transportation—Travel Agencies—Restriction on Use 


A member of the uniformed services, to take advantage of a low cost charter 
flight, purchased transportation for official travel with personal funds from a 
travel agency. Since traveler was not aware of the regulation which precludes 
use of travel agencies he may be reimbursed an amount not exceeding the cost of 
the transportation if it had been purchased directly from the carrier. 


Insurance—Trip Cancellation Insurance—Travel Expense 


A member of the uniformed services purchased trip cancellation insurance when 
he purchased charter flight accommodations. It is the policy of the Government 
to insure its own risks of loss. Trip cancellation insurance is not a reimbursable 
travel expense unless it can be shown that the insurance is an inseparable part of 
a travel package which provides special or reduced fares at a savings to the 
Government. 

Subsistence — Per Diem — Delays — Awaiting Transportation — 
Excursion Rates 

For purposes of qualifying for per diem a member of the uniformed services may 
be considered to be in a travel status for the extra time required to take 
advantage of a reduced air fare if it can be shown that the increased travel time 
will not interfere with the performance of official business, is not for personal 
convenience, and the cost of the extra per diem when added to the cost of the 


reduced fare does not exceed what the Government would have been required to 
pay had the reduced fare not been used. 


In the matter of Dr. Kenneth J. Bart, USPHS, August 7, 1979: 


Three issues are presented in this case. They are 1) whether a mem- 
ber of the uniformed services may be reimbursed travel expenses pur- 
chased through a travel agency in view of the prohibition contained in 
paragraph M2200-3 of Volume 1, Joint Travel Regulations (1 JTR) ; 
2) whether a member of the uniformed services may be reimbursed for 
trip cancellation insurance purchased by him; and 8) whether a 
member of the uniformed services may be paid per diem for an addi- 
tional day of travel required to take advantage of a reduced fare pro- 
vided by a charter flight. 
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Questions one and three are answered in the affirmative. Question 
two is answered in the negative. 

The issues arise from a request by the Director, Financial Manage- 
ment Office, Public Health Service, Center for Disease Control, At- 
lanta, Georgia, regarding reimbursement to Dr. Kenneth J. Bart for 
the payment of $365 to a travel agency for air fare, $15 paid for trip 
cancellation insurance and the claim of $45 for an extra day of per diem 
incident to a trip he took to Rome, Italy. 

Dr. Bart, a commissioned officer of the United States Public Health 
Service (PHS), was authorized to travel on temporary duty from At- 
lanta, Georgia, to Rome, Italy, and return in August and September 
1978. To take advantage of a charter flight by Capital Airways (United 
States registry) Dr. Bart, who was unaware of the Government’s gen- 
eral prohibition against the use of travel agencies, paid to a travel 
agency from his personal funds the sum of $365 plus $15 for trip can- 
cellation insurance. The charter flight was from New York, New York, 
to Rome, Italy, and return. It was therefore necessary for him to pur- 
chase a round-trip fare from Atlanta to New York which cost $116 
(excursion fare). Upon the return from Rome, the charter flight 
arrived too late for Dr. Bart to take a flight to Atlanta the same day 
as his return. This delay necessitated his remaining in New York over- 
night and returning to Atlanta the next day. Had Dr. Bart taken a 
regular fare flight from Atlanta to Rome and return, the cost to the 
Government would have been $1,131. By use of an excursion fare 
(14-21 days) the cost could have been reduced to $850 for the round 
trip. Thus, by taking the charter flight Dr. Bart’s air fare from New 
York to Rome was substantially less than it would have been otherwise. 

As a commissioned officer of the PHS, Dr. Bart’s travel allowances 
for temporary duty are governed by 37 U.S.C. 404 (1976) and by the 
implementing regulations of 1 JTR. Paragraph M2200-3 (change 
276, February 1, 1976) provides that travel agencies may not be used 
to secure any passenger transportation service from the United States 
to foreign countries. However, in decision B-103315, August 1, 1978, 
we held that members of the uniformed services who inadvertently 
purchase official transportation with personal funds from a travel 
agency without prior approval by an administrative office may be 
reimbursed an amount not exceeding the cost of transportation if it 
had been purchased directly from the carrier. In that decision we 
also stated that to achieve more uniformity in regulations relating 
to travel, 1 JTR could be amended to permit procurement of pas- 
senger transportation by group or charter arrangements from travel 
agencies for travel by members of the uniformed services to the extent 


304-383 0 - 79 - 3 
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allowed civilian employees in the Federal Travel Regulations (FPMR 
101-7) par. 1-3.4b(2). 

The nonuse of travel agencies is premised on the determination that 
procurement directly from the carriers is more efficient and economical 
than purchases from the travel agencies. Flight reservations must 
generally be made and confirmed with the airlines and any cancella- 
tions or changes in flight plans can be effected more readily and with 
less likelihood of error by dealing directly with the carriers. 

As Dr. Bart’s use of the travel agency was inadvertent, his case falls 
within the exception noted in B-103315. Therefore, notwithstanding 
the fact that the JTRs had not been amended as approved in that 
decision at the time Dr. Bart traveled, he should be reimbursed an 
amount not exceeding cost of transportation if purchase was made 
directly from an airline carrier. See in this regard 1 JTR, paras. 
M4251, M4159-1 and 4, and M4150-4. Since the $365 air fare was lower 
than the Government would have otherwise paid, he may be reimbursed 
that amount. 

It is the general rule that trip insurance is not a reimbursable item 
of travel expense. It is a longstanding policy of Government to self- 
insure its own risks of loss. See B—127848, December 15, 1976, and cases 
cited there. A limited exception to this rule has been applied when the 
insurance is an inseparable part of the contract. See 55 Comp. Gen. 
1397 (1976) concerning insurance required in a rental car contract. 
However, in the present case it appears that the trip cancellation in- 
surance was optional and, therefore, reimbursement for it may not be 
allowed. 

An extra day’s per diem is claimed due to scheduling requirements 
of the charter flight. To take advantage of the charter flight it was 
necessary for Dr. Bart to stop over in New York City upon his return 
from Rome since the charter flight arrived too late in the evening for 
him to make a connecting flight to Atlanta. Paragraph M3050, 1 JTR, 
provides that members shall be deemed to be in a travel status while 
performing travel away from their permanent duty station, upon pub- 
lic business, pursuant to competent travel orders, including necessary 
delays en route incident to mode of travel. Per diem is authorized for 
periods of temporary duty including periods of necessary delay await- 
ing further transportation. 1 JTR, para. M4200-1. 

The travel time required to take advantage of special or reduced 
fares should also be viewed in light of the savings to the Government. 
If it can be shown that the increased travel time will not interfere 
with the performance of official business, is not solely for personal 
convenience, and the cost of the extra per diem when added to the cost 
of the special or reduced fares does not exceed what the Government 
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would have been required to pay had the special or reduced fares not 
been used, the member should be considered to be in a travel status 
for the required extra time. In this case the extra travel time appears 
to satisfy those criteria. Therefore, payment of per diem for the extra 
day should be allowed. 

Accordingly, the voucher submitted is being returned for payment, 
if otherwise correct, in accordance with this decision (excluding the 
trip insurance). 


[ B-194885 J 


Contracts — Protests — Timeliness — Solicitation Improprieties— 
Apparent Prior to Bid Opening 


Protest, alleging procurement should not have been set aside for small business, 
which is filed after bid opening is untimely and not for consideration on the 
merits. 


Contracts — Awards — Small Business Concerns — Self-Certifica- 
tion — Status Protests 


Where bidder on procurement totally set aside for small business fails to check 
box on reverse side of Standard Form 33 to indicate whether or not it is certi- 
fying itself as small business concern, the procedures in 18 C.F.R. 131.3-5 and 
121.3-8 do not apply; therefore, contracting officer acted reasonably and prop- 
erly by telephoning bidder to give it an opportunity to cure deficiency which is 
considered a minor informality or irregularity in bid. 


Contracts — Awards — Small Business Concerns — Set-Asides — 
Competition Sufficiency 

Protest against solicitation restricting procurement as total small business 
set-aside is denied where record discloses that reasonable expectation of ade- 
quate competition existed and bid price was reasonable, notwithstanding that 
only one bid was received from small business concern. 

Contracts — Awards — Small Business Concerns — Size — Status 
Determination — Small Business Administration 

Protest concerning small business size status is not for consideration by Gen- 


eral Accounting Office since by law it is matter for decision by the Small Busi- 
ness Administration. 


Bidders — Qualifications — License Requirement — State, ete. 
Certifications 


Whether contractor has obtained State and local permits is matter between 
contractor and State and local officials and has no bearing on bidder respon- 
sibility or award of contract. 

Contracts—Protests—Allegations—Not Supported By Record— 
Award of Contract To Protester 


Assertion that Government awarded valid contract to protester which subse- 
quently was improperly canceled is not supported by record. 
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In the matter of Anderson-Cottonwood Disposal, August 8, 1979: 


Anderson-Cottonwood Disposal (Anderson-Cottonwood) protests 
the award of a contract for garbage collection services to Red Bluff 
Disposal Co. (Red Bluff) under IFB R5-14~79-27 issued by the U.S. 
Forest Service. 

Anderson-Cottonwood contends that the decision to totally set aside 
the procurement for small business concerns was arbitrary and capri- 
cious, that the contracting officer failed to follow proper procedures 
in determining it was not a small business, and that the firm awarded 
the contract may not be a small business. The protester also maintains 
that Red Bluff lacked the permits required to meet its obligations under 
the contract at the time award was made. 

Finally, Anderson-Cottonwood maintains that the contracting officer 
awarded it a contract at the time of bid opening only to later award the 
contract to Red Bluff. Anderson-Cottonwood argues that under these 
facts the “Government was in breach even though no contract had been 
signed.” As relief, Anderson-Cottonwood seeks money damages. 

Bid opening occurred as scheduled on April 23, 1979, with two firms, 
Red Bluff and Anderson-Cottonwood, responding to the IFB. Ander- 
son-Cottonwood bid $17,280 while Red Bluff bid $20,506. The IFB 
stated that the applicable size standard limited the size of firms eligible 
to bid on this procurement to those with average annual sales or 
receipts for the preceding 3 years not in excess of $3,500,000. 

Red Bluff, upon learning that Anderson-Cottonwood was low bidder, 
telephoned the contracting officer on April 24, 1979, and protested 
Anderson-Cottonwood’s size status. The contracting officer reviewed 
Anderson-Cottonwood’s bid and found it had failed to indicate its 
size on the reverse side of Standard Form 33 but had indicated on the 
same form that Anderson-Cottonwood was either owned or controlled 
by Sunset Scavenger Company (Sunset Scavenger). The record indi- 
cates that the contracting officer then telephoned Anderson-Cotton- 
wood’s manager and asked him to verify his connection with Sunset 
Scavenger. The manager confirmed the relationship and informed the 
contracting officer that Sunset Scavenger’s average annual sales ex- 
ceeded the $3,500,000 size standard. The contracting officer then advised 
the manager that based on this information Anderson-Cottonwood was 
ineligible for award. The contracting officer also advised the manager 
that he had a right to appeal this size determination. When the mana- 
ger did not appeal, the contracting officer awarded the contract to Red 
Bluff on April 26, 1979. 

The first basis of protest, that the contracting officer’s decision to 
set aside the procurement was improper, is untimely as the allegation 
relates to an impropriety in the solicitation which was apparent prior 
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to bid opening. Section 20.2(b)(1) of our Bid Protest Procedures, 
4. C.F.R. § 20.2(b) (1) (1979), provides that: 

Protests based upon alleged improprieties in any type of solicitation which 
are apparent prior to bid opening * * * shall be filed prior to bid opening * * *. 
Bid opening occurred on April 23, 1979, but the protester did not ini- 
tially raise this issue until it filed its protest with our Office on May 17, 
1979. Therefore, this basis of protest is untimely filed and will not be 
considered on the merits. 7'riple “A” South, B-193765, March 23, 1979, 
79-1 CPD 300. 

Anderson-Cottonwood’s second basis of protest is that the contract- 
ing officer failed to follow appropriate procedures in determining that 
it was not a small business. Specifically, Anderson-Cottonwood com- 
plains that the contracting officer ignored 13 C.F.R. § 121.3-5 (1979) 
which sets forth “standards of procedural due process and orderly 
administration which were totally disregarded by the agency” and 
thereby effectively precluded the protester from presenting “critical 
information to a decision maker concerning its functional independence 
from Sunset Scavenger.” Anderson—Cottonwood also contends that 
the contracting officer failed to follow the procedures set out in 13 
C.F.R. § 121.3-8 in determining the protester’s size status. 

The procedures in 13 C.F.R. § 121.3-5 delineate the manner in which 
any bidder or other interested party may challenge the small business 
status of any bidder on a particular Government procurement. If a pro- 
test is timely filed within 5 days of bid opening, the contracting officer 
must promptly forward the protest to the appropriate Small Business 
Administration (SBA) district office. Further, the contracting officer 
may at any time after bid opening question the small business status of 
any bidder by filing a protest with the SBA. 

The procedures in 13 C.F.R. § 121.3-8 provide that the contracting 
officer shall accept a small business self-certification at face value in the 
absence of a protest or other information which would cause him to 
question the veracity of the self certification. If the contracting officer 
has cause to question the veracity of a self-certification and elects to 
do so, he must refer the eligibility issue to the SBA by filing a formal 
protest pursuant to 13 C.F.R. § 121.3-5. 

Both 13 C.F.R. §§ 121.3-5 and 121.3-8 contemplate a situation where 
a bidder has already certified itself as a small business and that self- 
certification is questioned. Neither regulation applies to the facts here 
where a bidder fails to check the box on the reverse side of standard 
Form 33 to indicate whether or not it was certifying itself as small. 
Nevertheless, the contracting officer apparently believed he was re- 
quired to contact the protester to verify whether or not it intended to 
designate itself as a small business concern for this procurement. In 
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the circumstances, we believe the contracting officer acted reasonably 
and properly. 

In the absence of the protester’s self-certification, the contracting 
officer held a bid which was ineligible for award. Federal Procure- 
ment Regulations (FPR) § 1-1.703-1(b) (1964 ed.) provides that “no 
bidder * * * shall be eligible for award as a small business concern 
unless it has in good faith represented itself as a small business prior 
to the opening of bids * * *.” However, the cited regulation refers to 
FPR § 1-2.405(b) (1964 ed.) which provides that the contracting offi- 
cer shall give a bidder an opportunity to cure any deficiency resulting 
from a minor informality or irregularity in a bid such as a bidder’s 
failure to furnish required information concerning the number of bid- 
der’s employees. By way of comparison, Defense Acquisition Regula- 
tion (DAR) 2-405 (1976 ed.) cites the same example but also lists 
failure to make a size status representation as an example of a minor 
informality which may be waived without prejudice to the bid. More- 
over, the contracting officer had good reason to suspect that the pro- 
tester had made an inadvertent mistake inasmuch as Anderson-Cotton- 
wood was the incumbent contractor for this work which had been ad- 
vertised the previous year in a solicitation totally set aside for small 
business. Consequently, we cannot object to the contracting officer’s 
informally telephoning the protester in the fashion that he did since 
it appears he took this action to give the protester an opportunity 
to cure any oversight and not to circumvent the protested procedures 
discussed above. 

Notwithstanding the contracting officer’s determination that it was 
ineligible for award, the protester asserts that the contracting officer 
should have withdrawn the set-aside once it was apparent only one 
responsive bid, offering a price 15 percent higher than that offered by 
Anderson-Cottonwood, was received. We disagree. The contracting 
officer’s decision to set aside a particular procurement exclusively for 
small business should be made on the basis of circumstances which 
exist at the time the decision is initially made. U.S. Diver Company, 
B-192867, February 26, 1979, 79-1 CPD 132; DeWitt Transfer and 
Storage Company, B-182635, March 26, 1975, 75-1 CPD 180. In mak- 
ing this decision, the contracting officer must determine that there is a 
reasonable expectation that bids will be obtained from a sufficient 
number of responsible small business concerns so that award will be 
made at a reasonable price. FPR § 1-1.706-5(a). This is basically a 
business judgment which requires the exercise of broad discretion by 
the contracting officer. RCA Corporation, et al., 57 Comp. Gen. 809 
(1978), 78-2 CPD 213. Thus, the reasonabless of the expectation will 
not be reevaluated in retrospect, and our Office will not substitute its 
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judgment for that of the contracting officer in the absence of a clear 
showing of abuse of discretion. U.S. Divers Company, supra. 

The record here reveals that there was a reasonable expectation of 
bids from a sufficient number of small business concerns at reasonable 
prices even though only one bid was received from a small business 
concern willing to certify itself as such. When the IFB was issued, it 
was sent to six firms, all of which the contracting officer believed to be 
small. The previous procurement for the same service resulted in the 
receipt of bids from both the protester and Red Bluff. The fact that 
only one acceptable bid was received does not affect the propriety of the 
determination to make the set-aside which was made prior to the issu- 
ance of the solicitation. U.S. Divers Company, supra. 

With regard to the reasonableness of the award price, the previous 
contract was awarded for $13,244 and the Government estimate was 
$16,000. The protester bid $17,280 and the awardee bid $20,506, roughly 
15 percent higher than the protester’s bid. We have held that the Gov- 
ernment may pay a premium price to small business firms on restricted 
procurements to implement the policy of Congress as expressed in the 
Small Business Act, 15 U.S.C. §§ 631 et seg. (1976). Society Brand, 
Incorporated, et al., 55 Comp. Gen. 372 (1975), 75-2 CPD 225; Tenco 
Construction Company, B-187137, December 21, 1976, 76-2 CPD 512. 
In Tenco Construction Company, supra, a case where the awardee, the 


only small business to bid on the solicitation, bid $661,320 more than 
the protester, and $450,835 more than the Government estimate, we 
said: 


Simply because a bid exceeds other bids or the Government estimate does not 
necessarily mean that the bid is unreasonable. There can be a range over and 
above the low bid and the Government estimate which is a reasonable price 
range. The determination of price reasonableness requires a degree of discretion. 
Therefore, determinations dealing with price reasonablesness will be sustained 
barring bad faith or fraud. 


Consistent. with this position, we have held that a contract price was 
not unreasonable even where it exceeded the “Government estimate by 
22 percent and at an average 17 percent higher than other qualified 
firms, large and small business alike.” CDI Marine Company, 
B-188905, November 15, 1977, 77-2 CPD 367. 

The protester suggests that a contract price which is 15 percent 
higher than the bid price it offered is unreasonable. While we are not 
prepared to say that any contract price which falls within a predeter- 
mined percentage range of the next bid or the average of other bids 
must always be considered reasonable, a party attempting to demon- 
strate the unreasonableness of a contract price has the affirmative 
burden of proving its case. Here, Anderson-Cottonwood presents no 
facts or information beyond its bare allegation to support its position 
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and so has not met its burden of demonstrating that the contract price 
was unreasonable. Ads Audio Visual Productions, et al., B-193248, 
B-193248.2, April 18, 1979, 79-1 CPD 275. 

There being no indication that the contracting officer was motivated 
by either bad faith or fraud when he awarded the contract to Red 
Bluff, we will not question the reasonableness of the contract price. 

The protester’s third basis of protest is that Red Bluff may not be 
a small business. Pursuant to 15 U.S.C. § 637(b) (6) (1976), the con- 
clusive authority to determine small business size status of a business 
concern lies with the SBA and is not subject to review by this Office. 
Yardan Company, B-193839, January 31, 1979, 79-1 CPD 76. To 
protest a determination of small business status properly, a protester 
must file a protest within 5 days of “bid or proposal opening” to the 
contracting officer, who promptly forwards the protest to the appro- 
priate SBA district office. 13 C.F.R. § 121.3-5. 

The protester also argues that the firm awarded the contract lacked 
the permits required to meet the obligations of the contract. The Forest 
Service advises us that the solicitation contained the following 
provision : 


It shall be the responsibility of the contractor to secure all licenses, permits, 
and to comply with all state and county health laws and regulations. 


Compliance with such State regulatory and licensing requirements is 


2 matter between the appropriate State officials and the contractor and 
will not be considered by our Office. Whether the awardee has met 
these requirements has no bearing on bidder responsibility or the 
award of the contract. RCA Global Communications, Inc., B-191577, 
August 29, 1978, 78-2 CPD 150; Burn Construction Company, Inc., 
B-192196, August 21, 1978, 78-2 CPD 139. 

Finally, Anderson-Cottonwood protests the contracting officer’s im- 
proper cancellation of the allegedly valid contract which it claims came 
into being once bids were opened and the contracting officer congratu- 
lated a representative of the protester in attendance that award would 
be made to his firm. The protester maintains that the contracting offi- 
cer, under the holding in Allen M. Campbell Company v. U.S., 467 
¥. 2d 931 (Ct. Cl. 1972), had no authority to cancel the contract 
allegedly awarded to it even though it was subsequently declared not 
to be a small business. As a remedy, Anderson-Cottonwood seeks money 
damages in the form of “lost profit unless a contractual provision sets 
out other relief.” 

We point out initially that, contrary to the protester’s suggestion, 
the cited court case does not hold that the Government has no right 
to terminate a validly awarded contract; rather, the Court of Claims 
ruled that the Government should have terminated the contract under 
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the Termination for Convenience clause. As relief, the Court denied 
recovery of anticipated profits and remanded the case for a determi- 
nation of the amount of recovery in accordance with the Termination 
for Convenience clause. 

Here we see no basis for the assertion that a contract with the pro- 
tester came into being. The protester, insofar as the record indicates, 
did not act and does not claim to have acted as if it had believed it 
was the recipient of an award and indeed did not even make the 
assertion until well after the protest was filed. In any event, if the pro- 
tester believes it is entitled to breach of contract damages, the matter 
should be pursued with the contracting officer pursuant to the Con- 
tracts Disputes Act of 1978, Public Law 95-563, approved November 1, 
1978, 41 U.S.C. 601 note. 

On the basis of the above, the protest is dismissed in part and denied 
in part. 


[B-194891] 


Details — Compensation — Higher Grade Duties Assignment — 
Classification Downgrade—Effect 


A Federal employee appointed to a GS-13 position is detailed to perform duties 
of a GS-14 position and becomes entitled to a temporary promotion and backpay 
under 55 Comp. Gen. 539 (1975). Where the position is classified downward during 
the detail, and since an occupant of a position may only receive the salary 
authorized for that position, if the employee continues on the detail after it is 
reclassified downward to a GS-13 level, he may not continue to receive the pay 
at the higher level on and after the reclassification effective date. 


In the matter of Mr. Jacob Klein, August 8, 1979: 


This action is in response to a letter dated April 6, 1979, with en- 
closures, from Mr. Jacob Klein, appealing a settlement by our Claims 
Division, dated March 16, 1979, which disallowed his entitlement to 
backpay for the period March 4, 1974, through October 24, 1976, 
incident to a temporary promotion received effective May 2, 1973. We 
sustain the disallowance because after March 3, 1974, he was not 
serving in a position officially classified at the higher grade. 

The file reflects that Mr. Klein, a grade GS-13 Chemical Engineer 
with the Department of the Army at Aberdeen Proving Ground, 
Maryland, was unofficially detailed to a grade GS-14 Supervisory 
Mechanical Engineer position (Chief) in the Flame Section on Janu- 
ary 2, 1978, and officially detailed to the position on April 2, 1973. 
That position was officially classified at the GS-14 level until March 3, 
1974, at which time it was reduced to a grade GS-13 level. The reason 
given for the classification reduction was that on administrative exam- 
ination it was determined that the organizational structure of that 
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section was such that it would not support a Chief of the section at the 
grade GS-14 level. 

Based on our ruling in the 7wurner-Caldwell decisions, 55 Comp. Gen. 
539 (1975) and 56 Comp. Gen. 427 (1977), our Claims Division au- 
thorized backpay for Mr. Klein based on a retroactive temporary pro- 
motion from May 2, 1973 (the 121st day of his detail) through March 3, 
1974, The disallowance of his entitlement for the period subsequent to 
March 3, 1974, was due to the classification downgrading of the posi- 
tion at that time and that during the remainder of the period Mr. 
Klein did not occupy any position graded higher than grade GS-13. 

Mr. Klein contends that the duties he performed before and after 
March 3, 1974, were the same; that there were no personnel realign- 
ments; and that the downgrading of the position was but a technical- 
ity. It seems to be his view that in order to be in consonance with the 
spirit of the Turner-Caldwell decisions, once an individual is detailed 
to a higher graded position and becomes entitled to the compensation of 
that position because of that detail, he is entitled to continue to re- 
ceive the pay of the position until the duties and responsibilities of the 
position are altered or until he is removed, notwithstanding the fact 
that the position is classified downward. 

We disagree. It was ruled in the 7'urner-Caldwell decisions that an 
employee detailed to a higher graded position for more than 120 
days without Civil Service Commission approval (now Office of Per- 
sonnel Management) is entitled to a temporary promotion with back- 
pay for the period beginning with the 121st day of the detail until 
the detail in the higher grade is terminated. As it relates to the present 
case, the key element in those decisions was the existence of a position 
classified at a grade higher than the position to which the detailee was 
officially appointed. Pay entitlements arising from details to a posi- 
tion other than the position to which officially appointed, like the pay 
entitlements of the position to which the employee is officially ap- 
pointed, are solely dependent on the actual classification of the posi- 
tion in question. 

Chapter 51 of title 5, United States Code, provides a system whereby 
General Schedule positions in the Federal Government are grouped 
and identified by classes and grades based on their duties, responsibil- 
ities and qualification requirements. Individual agencies under the 
guidance of the Office of Personnel Management are authorized to place 
positions in appropriate classes and grades consistent with their needs 
and in conformance with standards published by the Commission. In 
this regard, CSC Bulletin No. 300-40, dated May 25, 1977, provided a 
reminder to all agencies in paragraph 4, citing to the United States 
Supreme Court decision in United States v. Testan, 424 U.S. 392 
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(1976). That paragraph indicated that in order for an employee to 
receive pay for the performance of particular duties that would qualify 
as a position, the position must be an established one, classified under 
an occupational standard to a particular grade or pay level. 

It is fundamental that in order for an individual to be entitled to 
compensation for employment by the Federal Government in a partic- 
ular position or grade level, the position or grade must be recognized 
and administratively established at the time the individual is perform- 
ing the duties of that position or grade. This is true even where an in- 
dividual is officially occupying a position at one grade level and is per- 
forming duties which would be performed by an employee classified 
at a higher grade. 

In other words, a person serving on a detail to a position other than 
the one to which officially appointed, receives the salary of that posi- 
tion if the detail lasts more than 120 days. However, since it is within 
the authority of the agency to adjust the classification of any position 
regardless of the duties, the occupant of the position may only receive 
the salary authorized for the position at any one time. 

Thus, it is our view that regardless of the length of detail beyond 
120 days, if the position to which an employee is detailed is reclassified 
downward from a higher grade leve] to a grade level equal to the 
position that the detailee was officially appointed to, he is not entitled 
to the pay at the higher level on and after the effective date of that 
reclassification action. 

Accordingly, the action taken by our Claims Division, disallowing 
that part of Mr. Klein’s claim for the period following the position 
reclassification, is sustained. 

Mr. Klein has also requested the opportunity to present oral testi- 
mony to us and to be assisted by counse] should it be of benefit to our 
reconsideration of his claim. While we are always willing to discuss 
matters with claimants, we do not hold formal hearings. Instead 
our decisions are based on the written record presented by the inter- 
ested parties such as the agency and the claimant as in this case. 


[ B-194626 J 


Unions—Agreements—Legality 


Federal Labor Relations Authority requests decision whether collective bar- 
gaining agreement provision conflicts with the Comptroller General’s stand- 
ards for waiver contained in 4 C.F.R. Part 91. Agreement requires agency to 
notify employee of error within 5 days of payment to employee or overpayment 
will be waived. Where agreement does not consider employee’s obligation to 
inquire as to correctness of payment, it is inconsistent with standards for 
waiver and may not be implemented. 
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In the matter of National Treasury Employees Union and U.S. 
Customs Service, Region IX—Negotiated Agreement Concerning 
Waiver of Erroneous Payments, August 9, 1979: 


This decision is in response to the request from the Federal Labor 
Relations Authority, FLRC No. 78A-29, concerning the legality of a 
provision in a locally negotiated collective bargaining agreement on 
waiver of erroneous payments of pay and allowances. The question 
presented for our decision is whether the provision in the negotiated 
agreement conflicts with the standards for waiver of claims issued by 
our Office and contained in 4 C.F.R. Part 91 e¢ seq. 

The Federal Labor Relations Authority is considering the negotia- 
bility of several provisions of a collective bargaining agreement en- 
tered into by the U.S. Customs Service, Region IX, and the National 
Treasury Employees Union. The provision of the agreement which is 
the subject of our decision provides, in Article 35, Section 3, as 
follows: 

The Employer agrees that where, through administrative error or oversight, 
an employee receives a monetary payment above that to which he or she would 
otherwise be entitled, said overpayment shall be waived upon a showing that: 

1. The amount involved is not more than five hundred dollars ($500.00) or 
the equivalent ; 

2. The employee was not responsible for the error ; and 

8. Collection action under the claim would be against equity and good con- 
science and not in the best interests of the U.S. Government, that is, notice 
of the mistaken overpayment was not brought to the employee’s attention 
by the Employer within five (5) calendar days of the payment. 

The Customs Service argues that this provision is inconsistent with 
the standards for waiver issued by our Office, particularly 4 C.F.R. 
§ 91.5(c), since the negotiated agreement would permit an employee 
who has not made reasonable inquiries as to the correctness of a pay- 
ment to retain the overpayment. The union contends that the provision 
is consistent with the rules, regulations, and decisions of our Office with 
regard to the standards for waiver. 

Under the authority of 5 U.S.C. § 5584 (1976) a claim of the United 
States arising out of an erroneous payment of pay or allowances may 
be waived if collection would be against equity and good conscience 
and not in the best interests of the United States. Such waiver may be 
made by the head of the agency when the claim is in an amount aggre- 
gating not more than $500 and by the Comptroller General for claims 
exceeding $500 provided “the waiver is made in accordance with stand- 
ards which the Comptroller General shall prescribe.” 5 U.S.C. 
§ 5584(a). The law provides further that this authority for waiver 
may not be exercised if there exists, in connection with the claim, an 
indication of fraud, misrepresentation, fault, or lack of good faith 
on the part of the employee or any other person having an interest in 
obtaining a waiver of the claim. 5 U.S.C. § 5584(b). 
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The standards for waiver, promulgated by this Office under 5 U.S.C. 
§ 5584, are contained in 4 C.F.R. Part 91 e¢ seg. These regulations pro- 
vide, in section 91.5(c), that a claim may be waived whenever: 


(ec) Collection action under the claim would be against equity and good con- 
science and not in the best interests of the United States. Generally these cri- 
teria will be met by a finding that the erroneous payment of pay or allowances 
occurred through administrative error and that there is no indication of fraud, 
misrepresentation, fault or lack of good faith on the part of the employee or 
member or any other person having an interest in obtaining a waiver of the 
claim. Any significant unexplained increase in pay or allowances which would 
require a reasonable person to make inquiry concerning the correctness of his 
pay or allowances, ordinarily would preclude a waiver when the employee or 
member fails to bring the matter to the attention of appropriate officials. Waiver 
of overpayments of pay and allowances under this standard necessarily must 
depend upon the facts existing in the particular case * * *. [Italic supplied.] 

Our decisions have held that whether an employee who receives an 
erroneous payment is free from fault in the matter, can only be deter- 
mined by a careful analysis of all pertinent facts, not only those giv- 
ing rise to the overpayment but those indicating whether the employee 
reasonably could have been expected to have been aware that an error 
had been made. If under the circumstances involved a reasonable man 
would have made inquiry as to the correctness of the payment and 
the employee involved did not do so, then, in our opinion, the employee 
could not be said to be free from fault and the claim against him should 
not be waived. B-177629, February 22, 1973, and B-165663, June 11, 
1969. See also Gilbert G. Quintero, B-183558, April 23, 1975. 

In the present case, the collective bargaining agreement provision 
does not provide for an inquiry into the facts surrounding the over- 
payment. Instead, the agreement imposes a burden upon the agency to 
notify the employee within 5 days of the mistaken payment or lose its 
right to collect the overpayment. Furthermore, as the U.S. Customs 
Service has pointed out, the collective bargaining agreement does not 
take into consideration the obligation of the employee to make in- 
quiries as to the correctness of a significant unexplained increase in 
pay or allowances. See 4 C.F.R. § 91.5(c). 

As an example of the duty to make reasonable inquiries, we have 
held that where an employee has records which, if reviewed, would 
indicate an overpayment, and the employee fails to review such docu- 
ments for accuracy or otherwise fails to take corrective action, he is 
not without fault and waiver will be denied. See Roosevelt W. Royals, 
B-188822, June 1, 1977, and decisions cited therein. An employee has 
the responsibility to verify the information provided on his payroll 
change slips or leave and earning statements, and where.a reasonable 
man would have made inquiry but the employee did not, then he is 
not free from fault and the claim may not be waived. John J. Doyle, 
B-191295, July 7, 1978, and Simon B. Guedea, B-189385, August 10, 
1977. 
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The provision of the collective bargaining agreement in question 
here makes no mention of the obligation of an employee to review 
records or documents in his possession for accuracy or to otherwise 
inquire as to the correctness of a significant unexplained increase in 
pay. The requirement that an overpayment be waived if the agency has 
not notified the employee of the error within 5 days does not take into 
consideration other facts which are relevant in determining if the 
employee is free from fault. 


Accordingly, we conclude that the collective bargaining agreement 
provision is not consistent with the provisions of 5 U.S.C. § 5584 or 
the standards for waiver set forth in 4 C.F.R. Part 91, and such pro- 
vision could not be legally implemented. 


[B-194630] 


Contracts—Specifications—Defective—Responsibility v. Respon- 
siveness 


Recommendation is made to cancel invitation for bids (IFB) and resolicit since 
record discloses that IFB was materially deficient and prevented fair and equal 
treatment of bidders by inclusion of “Reasonable Costs/Minimum Manning” 
clause which, by calling for bid rejection as unreasonably priced if below mini- 
mum manning cost, improperly converted matter of responsibility into responsive- 
ness. Regulation cited as authority in clause (DAR 2-402.2(e) (1976 ed.) ), which 
provides that bid may be rejected if unreasonable as to price, has been applied to 


permit rejection as nonresponsive of bid which is considered unreasonably high 
rather than low. 


Contracts—Protests—Moot, Academic, etc. Questions—Solicitation 
to be Canceled 


In view of recommendation that IFB be canceled, issues involving whether 
prebid conference should have been conducted to resolve questions with IFB or 
whether protest regarding alleged specific improprieties in IFB was timely will 
not be decided by General Accounting Office. Comment is offered that standard 
form of IFB provides mode to resolve such questions concerning IFB, and ex- 
pectation that agency will take protester’s specific complaints into account prior 
to resolicitation. 


Contracts — Protests — Allegations — Burden of Proof — On 
Protester 


Unsupported allegation of discrimination against minority contractors, which 
has been refuted by agency, does not meet protester’s burden of affirmatively 
proving case. 


In the matter of North American Laboratories of Ohio, Inc., 
August 9, 1979: 


North American Laboratories of Ohio, Inc. (NAL), protests the 
proposed awards of contracts under invitation for bids (IFB) 33601- 
79-B0143, issued April 13, 1979, by the Base Contracting Branch, 
Wright-Patterson Air Force Base, Ohio. The IFB scheduled for open- 
ing on April 27, 1979, called for bids for custodial, janitorial and 
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related services for various facilities at Wright-Patterson Air Force 
Base. 

By letter dated April 10, 1979, NAL protested the procurement 
action to our Office. NAL sets forth four bases for protest. First, NAL 
contends that a prebid conference should have been held to permit 
bidders to ask questions regarding the IF B prior to bidding. Second, 
it is alleged that the IFB is constructed in such a poor and haphazard 
manner that it could force a contractor out of business or to commit 
fraud in attempting to comply with the requirements. NAL cites com- 
pliance with the minimum manning requirements as the problem, 
contending that in determining responsiveness to section D-3 of the 
IFB, the contracting activity is not assuring that sufficient cost has 
been included in the bid for taxes, insurance, supplies, equipment, vaca- 
tion pay, G&A and profit. NAL next contends that the existing IFB 
provides the tools to contracting officers and inspectors to vary the 
quality of inspections so that some contractors would be allowed to 
provide less service than that required. NAL’s final contention is that 
the history of contracting activities at Wright-Patterson Air Force 
Base shows a continuous pattern of discrimination against local black 
janitorial contractors. 

Section D-3 of the IFB provides: 


Reasonable Costs/Minimum Manning 


In the evaluation of bids, the Government will compare the price bid for 
sub-items a. thru e. of each item to the total minimum cost established for each 
[of six] item[s]. The total minimum cost is established by multiplying the item 
minimum manning requirements (See Section F, paragraph 4-01) by the ap- 
plicable minimum wage rates. Any bid which contains a price for sub-items a. 
thru e., which is less than the established item minimum costs, shall be determined 
to be unreasonable in accordance with DAR (ASPR) 2-404.2(e), and the bid for 
that item will be rejected as being non-responsive. 

The Air Force states that this provision is used to ensure that the 
bidders have enough dollars in their bids to provide the required serv- 
ices and to preclude the contractor from offering a price that is so low 
that it will be forced out of business. Its experience has indicated that 
failure to include this provision results in awards of contracts to con- 
tractors who cannot satisfactorily accomplish its requirement, even 
though preaward surveys have been performed. Further, the agency 
argues that. bidders are not precluded from including the costs cited by 
NAL. To the extent NAL is alleging “buying in” and “potential for 
selective enforcement,” the Air Force views such statements as specula- 
tive and “GAO has repeatedly held that a below cost bid is not a legal 
basis for precluding or disturbing a contract award.” 

In our view, the subject IFB is materially deficient because section 


D-3 requires that noncompliance with this clause will result in a bid 
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being rejected as nonresponsive. In our opinion, the Air Force has 
improperly converted a matter of responsibility into responsiveness. 
The Air Force’s rationale for section D-3 relates to the ability and not 
the legal obligation of the bidder to perform the contract. We have 
stated that a matter of responsibility cannot be made into a question of 
responsiveness by the terms of the solicitation. eliable Building Main- 
tenance Co., B-190167, February 17, 1978, 78-1 CPD 139; Haughton 
Elevator Division, Reliance Electric Company, 55 Comp. Gen. 1051 
(1976), 76-1 CPD 294. We note here that the Air Force correctly states 
our position against rejecting below-cost or unprofitable bids other 
than in the context of responsibility. Yet, that is exactly the effect of 
the application of section D-3. Further, the section’s specified authority 
to reject bids as nonresponsive is not authority to reject an unreason- 
ably Jow bid. DAR § 2-404.2(e) (1976 ed.), which provides that a bid 
may be rejected if it is unreasonable as to price, applies only to reject 
for the benefit of the Government excessively high bids. Similarly, 
DAR § 2-404.1(b) (vi) permits cancellation of an invitation where 
otherwise acceptable bids are at unreasonable (i.e., high) prices. We 
find no support for a provision such as section D-3. 

Moreover, the regulations provide measures to be taken if a bid is 
suspected of being too low. For example, the contracting officer 
should request verification as required by the mistake in bid proce- 
dures set forth in DAR § 2-406 (1976 ed.). Further, DAR § 1-311 
(1976 ed.), dealing with the practice of “buying in,” does not permit 
the contracting officer to reject as nonresponsive a bid suspected of 
being below cost. Rather, postaward and follow-on procurement safe- 
guards are required to protect the Government. 

We stated in Ldward B. Friel, Inc., 55 Comp. Gen. 231, 237 (1975), 
75-2 CPD 164, that “The fact that the terms of an IFB are deficient 
in some way does not necessarily justify cancellation after bids have 
been opened and bidders’ prices exposed.” See Joy Manufacturing 
Company, 54 Comp. Gen. 237 (1974), 74-2 CPD 183. However, in 
determining if a cogent and compelling reason exists to justify can- 
cellation, two factors must be examined: (1) whether the best interest 
of the Government would be served by making an award under the 
subject solicitation, and (2) whether bidders would be treated in an 
unfair and unequal manner if such an award were made. Here, we 
believe that the inclusion of the “Reasonable Costs/Minimum Man- 
ning” clause clearly prevented fair and equa] treatment of bidders. 
See Dyneteria, Inc. and La Tex Foods, Inc., R-190029, December 16, 
1977, 77-2 CPD 475. Five of the 26 bids were determined to be non- 
responsive as being below the minimum manning requirements to at 
least one of the six specified items, including the bids of two of the 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 727 


proposed awardees. In addition, the clause may very well have con- 
tributed to the “responsiveness” of the other 21 bids by forcing those 
bidders to exceed the minimum. Further, the inclusion of this clause 
may have discouraged other firms from submitting bids. 

Accordingly, a cogent and compelling reason exists for the cancel- 
lation of the IFB and we recommend that the Air Force resolicit. 
Any new solicitation should eliminate the objections we noted in the 
“Reasonable Costs/Minimum Manning” clause. 

NAL, prior to bid opening, contended generally that the contracti¢ 
officer should have conducted a prebid conference to permit bidde~* 
to ask questions regarding the IFB. NAL, in a letter to our Office 
dated well after bid opening, refers to specific alleged improprieties 
in the IFB. Although it appears that the questions raised by counsel 
are untimely under our Bid Protest Procedures, 4 C.F.R. § 20.2(b) (1) 
(1979), since they were not raised prior to bid opening, we need not 
decide this issue or the necessity for a prebid conference in view of 
our recommendation that the subject IFB be canceled. 

- However, we offer the following comments. The requirement and 
scheduling of a prebid conference rests with the contracting officer. 
See DAR § 2-207 (1976 ed.). Further, the subject IFB, as will the 
resolicitation, in paragraph 3 of Standard Form 33A, Solicitation 
Instructions and Conditions, provides that “Any explanation desired 
by an offeror regarding the meaning or interpretation of the solicita- 
tion, drawings, specifications, etc., must be requested in writing and 
with sufficient time allowed for a reply to reach offerors before the 
submission of their offers.” Bidders are required by this provision 
to specifically raise all questions they may have regarding the IFB 
prior to submitting a bid. In conclusion here, we trust the agency will 
take the protester’s specific complaints into account prior to the 
resolicitation. 

NAL makes an unsupported statement that section D-3 provides 
the tools to contractin® officers and inspectors to vary the quality of 
inspection. In view of our conclusion that this section is objectionable, 
this matter is moot and will not be considered. 

NAL further contends that the history of contracting activities at 
Wright-Patterson Air Force Base shows a continuous pattern of dis- 
crimination against local black janitorial contractors. No support for 
this statement appears in the record. Contrary to NAL’s contention, 
the contracting officer states that over 56 percent of the previous year’s 
custodial awards were made to minority contractors. Our Office does 
not conduct investigations for the purpose of verifying a protester’s 
allegations and speculations. It is the responsibility of the protester 
to present probative evidence to affirmatively establish its position and 
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NAL has failed to do so in this case. See Bowman Enterprises, Inc., 
B-194015, February 16, 1979, 79-1 CPD 121. 

In view of our conclusion that the IFB is defective and thus no 
award should be made, by letter of today to the Secretary of the Air 
Force we are recommending resolicitation. 

The protest is sustained. 


[B-194388] 


Bidders — Suspension — Validity — Procedural Requirements — 
Noncompliance 

When agency decides to suspend contractor, it must independently follow ap- 
plicable regulations since ongoing suspension by one agency does not suspend con- 


tractor at all other agencies, but only provides basis for other agencies to im- 
pose concurrent suspension. 


In the matter of Opalack & Company, August 10, 1979: 


Opalack & Company (Opalack) protests the award of a contract to 
Leonard G. Birnbaum and Company (Birnbaum) under request for 
proposals (RFP) No. ADA-0A~-79-0001 issued by the National Insti- 
tute of Mental Health, Department of Health, Education, and Welfare 
(HEW). Although its proposal was found to be within the competi- 
tive range, Opalack was eliminated from consideration when the con- 
tracting agency learned that the Department of Labor (DOL) had 
suspended Opalack from DOL contracting as a preliminary step in a 
debarment proceeding. Opalack argues, however, that if HEW also 
wants to disqualify Opalack from receiving any contracts it must in 
turn follow the proper procedures for the suspension of contractors 
and may not, as done here, summarily suspend Opalack based on the 
information received from DOL. For the reasons indicated below, 
we sustain Opalack’s protest. 

The RFP was issued on October 6, 1978, requesting proposals to 
provide financial advisory services for the Alcohol, Drug Abuse, and 
Mental Health Administration (ADAMHA). Specifically, these serv- 
ices are: (1) cost and price analyses of grant applications; (2) pre- 
award and postaward surveys; (3) indirect cost verification; and (4) 
postaward reviews, reports and studies. Seven timely proposals were 
received and evaluated. As a result of this evaluation, the contracting 
officer established a competitive range consisting of four firms that in- 
cluded Opalack. However, prior to the opening of negotiations, the 
contracting officer learned that DOL had suspended Opalack as a pre- 
liminary step in a debarment proceeding. Acting upon the advice of 
his Office of General Counsel, the contracting officer decided that due 
to the DOL suspension he would not conduct negotiations with Opa- 
lack and would eliminate that firm from further consideration. Sub- 
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sequently, negotiations were conducted with the three remaining offer- 
ors and on March 15, 1979, a contract was awarded to Birnbaum for the 
period of March 15 to September 30, 1979. 

Upon learning of this award, Opalack filed a protest with our Office 
on March 16, 1979, arguing that once HEW decided to suspend Opalack 
the agency had to independently follow the procedures set forth in 
41 C.F.R. Part 1-1.6 (1978) for the suspension of contractors and could 
not accept DOL’s suspension of Opalack as also suspending Opalack 
from further contracts with HEW. In addition, Opalack maintains 
that this action violates the Small Business Act, as amended by Pub. L. 
No. 95-89, 15 U.S.C. 631 note, since as a small business Opalack was 
entitled to have this matter referred to the Small Business Admin- 
istration (SBA) for a determination of responsibility. 

HEW concedes that Opalack is qualified to perform the contract 
and that its proposal was lowest in estimated cost of those received. As 
to Opalack’s contention that the contracting officer should have referred 
the matter to SBA for possible issuance of a certificate of competency 
(COC), HEW maintains that the validity of this argument is depend- 
ent on the merit of Opalack’s allegation that it was improperly sus- 
pended. That is, if the suspension was proper then it is not a matter of 
responsibility and need not be referred to SBA for consideration 
under the COC program. In regard to the validity of the suspension, 
HEW agrees with Opalack that 41 C.F.R. §§ 1-1.605-1(b) and 
1-1.605-3 indicate that the decision to suspend is an action which must 
be taken independently by individual agencies. However, HEW also 
maintains that a different conclusion may reasonably be reached by 
reading 41 CFR § 1-1.605-5(a) which states: 


Bids and proposals shall not be solicited from suspended contractors. If re- 
ceived, bids and proposals shall not be considered and awards for contracts shall 
not be made to suspended contractors unless it is determined by the agency to 
be in the best interest of the Government. 

In HEW’s opinion, since an agency imposing a suspension would 
have the authority to remove that suspension, the phrase “unless it is 
determined by the agency to be in the interest of the Government” can 
reasonably be construed as applying to agencies other than the one 
which suspended the contractor. [Italic supplied. ] This means, accord- 
ing to HEW, that a suspension by one agency suspends the contractor 
from contracting with any Government agency. Therefore, in light of 
what it believes to be ambiguities in the regulations, HEW emphasizes 
that while the decision to eliminate Opalack from further considera- 
tion may have been erroneous, it was not arbitrary, capricious or in 
bad faith. Consequently, while conceding that Opalack’s protest has 
merit, HEW believes that due to these alleged ambiguities in the regu- 
lations as well as the adverse impact of termination, the short duration 
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of the current contract, and the fact that a new solicitation is currently 
in process for which Opalack is eligible for award, the Birnbaum 
contract should not be terminated for the convenience of the 
Government. 

We must determine, therefore, what relief is appropriate under the 
circumstances. 

The record indicates that upon being notified by DOL of its imme- 
diate suspension and proposed debarment, Opalack requested a hearing 
on the matter. This hearing was held before a DOL Administrative 
Law Judge who on March 16, 1979, issued an order which immediately 
terminated Opalack’s suspension. The judge found that DOL had 
failed to comply with its own rules and regulations with respect to the 
suspension of contractors and that the evidence of Opalack’s alleged 
misconduct was not of such a serious nature as to warrant suspension 
within the meaning of 41 C.F.R. § 1-1.605-1(a) (2). The debarment 
proceeding, however, was deferred until the judge could receive and 
consider both the hearing transcript and the briefs of counsel. We have 
been advised that this proceeding is still pending. 

It is clear, therefore, that HEW’s decision to eliminate Opalack 
from consideration for award of this contract was based upon an 
improper DOL suspension. While we do not question HEW’s right to 
accept the validity of the DOL suspension when first notified of its 
existence, we also believe that the regulations for the suspension of 
contractors were established to help avoid problems such as the one 
that developed here. 

A “suspension” is a disqualification from Government contracting 
for a temporary period because the contractor is suspected upon ade- 
quate evidence of engaging in criminal, fraudulent or seriously im- 
proper conduct. 41 C.F.R. § 1-1.601-1(b) (1978). The regulations 
recognize that suspension is a drastic action and, as such, should not be 
based upon an unsupported accusation. 41 C.F.R. § 1-1.605(b) (1978). 
However, a suspension invoked by one agency may be the basis for 
the imposition of a concurrent suspension by another. 41 C.F.R. 
§ 1-1.605-1(b) (1978). But whatever the basis for the suspension, the 
Government is required to insure fundamental fairness to the firm or 
individual involved since the loss of Government business may cause 
a suspended contractor severe economic problems. Horne Brothers, Inc. 
v. Laird, 463 F. 2d 1268 (D.C. Cir. 1972). Such fairness requires that 
the contractor be given specific notice of at least some of the charges 
against it and be given, in the usual case, an opportunity to rebut those 
charges. Horne Brothers, Inc. v. Laird, swpra, at 1271; see also 41 
C.F.R. §§ 1-1.605-8 and 1-1.605-4 (1978). HEW’s explanation for 
this failure is that it believes that 41 C.F.R. § 1-1.605-5(a) creates an 
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ambiguity over whether the suspension of a contractor by one agency 
suspends that contractor at all other Government agencies. 

We believe, however, the only reasonable interpretation of section 
1-1.605-5(a) is that after an agency has followed the proper proce- 
dures for suspending a contractor, the agency shall not consider any 
bid or proposal submitted by that contractor or award it any contract 
unless the agency first determines that this action would be in the best 
interest of the Government. Nothing in this section relieves an agency 
of its duty to provide a suspended contractor with the procedural 
rights mentioned above. We believe, therefore, that read as a whole, the 
regulations pertaining to the suspension of contractors clearly indicate 
that each agency must determine on its own whether or not a particular 
contractor should be suspended. And although this determination may 
be based on a suspension imposed by another agency, each agency 
must follow the regulations in making that determination and in pro- 
viding the contractor with the necessary procedural rights. 

In Opalack’s case, HEW had intended to suspend that firm at the 
time it decided to eliminate it from further consideration for award. 
Opalack was never notified of this action or given an opportunity to 
rebut the charges against it. As shown above, this was contrary to the 
regulations. Opalack now requests that the contract with Birnbaum be 
terminated for the convenience of the Government and the balance of 
that contract be awarded to it. 

In our decision of Opalack & Company, B-193634, May 8, 1979, 79-1 
CPD 319, we held that since DOL had found Opalack to be nonrespon- 
sible prior to any suspension or debarment, it was required under the 
Small Business Act (15 U.S.C. § 637(b) (7) (1976 & Supp. I 1977)) 
to refer the matter to SBA for consideration under the COC program 
because, under that act, the SBA is empowered to certify conclusively 
to Government procurement officials with respect to all elements of 
responsibility. Here, since the regulations were not followed, Opalack 
was never actually suspended, but was in effect found nonresponsible. 
HEW could not have rejected Opalack’s proposal, if the best proposal 
after negotiations, without referring the matter to SBA for possible 
issuance of a COC. We note that the SBA recently issued Opalack a 
COC for the solicitation which was the subject of Opalack & Company, 
supra. 

Since it would be necessary to reopen negotiations and subsequently 
reevaluate proposals before terminating the existing contract and since 
there is a brief time remaining before the completion of the contract on 
September 30, no recommendation is being made for corrective action 
at this time. However, by separate letter of today, we are advising the 
Secretary of HEW of the deficiency in the conduct of this procurement 
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and recommending that steps be taken to avoid any similar occurence 
in the future. 
Protest sustained. 


[B-194897] 


Liens—By Government—Release to Property Owner 


Notwithstanding doubt that valid judgment lien exists, real property owner’s 
request for release of lien under 28 U.S.C. 2410(e) on basis that outstanding 
judgment against former owner creates a cloud on title is denied, since applicant 
holds title acquired in foreclosure sale and is not lien holder as required by 
statute. 

In the matter of Paul Waliga—Request for Release of Judgment 


Lien on Real Property, August 13, 1979: 


Mr. Paul Waliga has requested a release of a lien on real property 
owned by him and located in Leon County, Florida, arising from a 
judgment entered in favor of the United States against Marvin V. 
Scott, the former owner of the property. Mr. Waliga states that, in 
the circumstances described below, the outstanding judgment against 
Scott is a cloud on the property title. However, instead of filing suit 
to quiet title, he asked the Department of Justice to issue a release of 
the lien, and Justice has forwarded the request to us for consideration 
under 28 U.S.C. § 2410(e) (1976). While it is doubtful that the United 
States has a valid lien on Mr. Waliga’s property, for the reasons that 
follow, we are unable to honor Mr. Waliga’s request. 

The lien in question arose from a March 30, 1962, judgment in the 
District Court for the Middle District of Alabama against Mr. Marvin 
V. Scott in favor of the United States. Scott later moved to Florida, 
and the Justice Department registered the Alabama judgment in 
Florida on March 29, 1972. Under 28 U.S.C. §§ 1962 and 1963, a judg- 
ment obtained in the District Court of one State and registered in 
another State creates a lien on property in the second State to the 
same extent as a judgment in that State’s own courts of general juris- 
diction. Therefore, Florida law is controlling with respect to the 
Government’s lien interest, if any, in the property in question. 

In January, 1972, Mr. Scott and his wife purchased the property 
in question, taking title as tenants by the entirety. The Scotts subse- 
quently defaulted on a second mortgage, and Mr. Waliga purchased 
the property at a foreclosure sale in 1978. The judgment against 
Marvin Scott remains outstanding. 

Ordinarily, a judgment recorded in Florida creates a lien interest 
in all the real property owned by the debtor. Fla. Stat. Ann. § 55.10 
(West Supp. 1978). However, as noted, the property purchased by Mr. 
Waliga at the foreclosure sale was previously owned by Marvin Scott 
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and his wife as tenants by the entirety. In Florida, property held by 
spouses under a tenancy by the entirety cannot be charged with the 
individual debts of either spouse, in the absence of fraud. E.g., Ohio 
Butterine Co. v. Hargrave, 79 Fla. 458, 84 So. 376 (1920). Therefore, 
a judgment lien cannot attach under Fla. Stat. § 55.10 to real property 
held by the entirety. United States v. Gurley, 415 F. 2d 144, 149 (5th 
Cir. 1969). Accordingly, we think it doubtful that in this case, a lien 
arising from the judgment against Marvin Scott ever attached to the 
property presently owned by Mr. Waliga. 

Because Mr. Waliga nevertheless feels that the judgment casts a 
cloud on his title, he has requested the Government to release the 
property from the lien. We can honor such a request only in accord- 
ance with the provisions of 28 U.S.C. § 2410(e), which constitute the 
Comptroller General’s sole authority to issue a certificate releasing 
liens of the United States. The requirements expressly stipulated by 
the statute which must be met before the Comptroller General can 
discharge a Government lien are (1) that a senior lien-holder apply 
for the release in writing to the officer responsible for the administra- 
tion of the laws giving rise to the Government’s lien, (2) that the ap- 
plicant’s lien be duly recorded, (3) that the Government’s lien be 
junior and that it not be a tax lien, and (4) that the officer to whom 
the application is made, find and report that the proceeds from the 
property’s sale would be insufficient to wholly or partly satisfy the 
lien, or that the Government’s claim has been satisfied or that it is no 
longer enforceable because of lapse of time or for some other reason. 
Compliance with these conditions is a prerequisite to the exercise of our 
authority under the statute. See, e.g., B-178601, June 4, 1973. 

Since we have not received the responsible officer’s (Secretary of the 
Army) report of findings, the procedural requirements of the statute 
have not been met in the present case. Moreover, even if the procedural 
requirements were met, we would be unable to issue a certificate of re- 
lease since Mr. Waliga presently holds title to the property. As its 
owner, he does not qualify as one that “has a lien” on the property as 
required by the statute. B-194391, July 16, 1979. Accordingly, we do 
not have the authority to issue a certificate of release in this case, even 
if it is found that the United States does have a lien on this particular 
property. 

In view of the doubts expressed above that the Government’s lien 
attaches to property held by two persons as tenants by the entirety 
by reason of a debt owed to the Government by only one of the property 
owners, we suggest that Mr. Waliga seek legal advice as to the ad- 
vantages of bringing an action to quiet title rather than continuing to 
seek a release of a lien on the property. 
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[B-191977] 


Officers and Employees—De Facto—Compensation—Accrued 


Claimant was hired from a certificate of eligibles and given a temporary appoint- 
ment. Later, agency discovered he had been erroneously appointed due to a 
mistake of identity. He was removed and not paid his accrued pay or lump- 
sum annual leave. Since there was no absolute statutory bar to appointment 
and no fraud or misrepresentation by claimant, he is entitled to unpaid compen- 
sation and lump-sum leave payment. Prior inconsistent cases will no longer be 
followed. 


In the matter of Victor M. Valdez, Jr., August 17, 1979: 


Mr. Victor M. Valdez, Jr., has appealed our Claims Division’s denial 
of his claim for payment of 1 week’s salary and 57 hours of accrued 
annual leave. Mr. Valdez was removed from his temporary position as 
a Commissary Stock Handler, WG-4, at McClellan Air Force Base, 
California, on April 19, 1974, after his appointment was determined 
to be improper. As a result of that determination, his final salary pay- 
ment was withheld and he was not paid for his unused annual leave. 

The issue presented is whether an employee, whose appointment is 
found to have been improper, is entitled to receive unpaid compensa- 
tion and payment for unused annual leave. 

The hiring and removal of the claimant, Victor M. Valdez, Jr., in- 
volved a set of unusual circumstances, In April 1973, the area office of 
the U.S. Civil Service Commission sent a certificate of eligibles to the 
Headquarters, Sacramento Air Logistics Center, for use in considering 
candidates for Commissary Stock Handlers, WG-4, at McClellan Air 
Force Base. The certificate included a Victor M. Valdez of 4824 
Cabrillo Way, Sacramento. The McClellan Employment Office sent 
a letter to Mr. Valdez at that address requesting an employment in- 
terview. On April 20, 1973, Victor M. Valdez, Jr., came in for the 
interview and was selected for the job. He was given a 1 year tempo- 
rary appointment effective April 24, 1973. 

Almost 1 year later, on April 17, 1974, the Civil Service Commission 
advised McClellan Air Force Base that the candidate it had certified 
was the claimant’s father, Victor M. Valdez, Senior, based on his 
military service and associated veteran’s preference rights. McClellan 
officials promptly notified Mr. Valdez, Jr., of the error and terminated 
his appointment effective April 19, 1974. Since the appointment had 
been improper, the base officials considered Mr. Valdez, Jr. to be in a 
“de facto” status and therefore entitled, under our decisions, to retain 
a already received but not to be paid accrued pay or lump-sum 
eave. 

We have extended our decisions to permit de facto employees serv- 
ing in good faith with no fault on their part to be paid compensation 
equal to the reasonable value of their services during the de facto 
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period. See 52 Comp. Gen. 700 (1973) and 55 id. 109 (1975). Our 
Claims Division denied Mr. Valdez’s claim for unpaid compensation 
because it found that he was at least partially at fault in failing to 
question the propriety of his appointment since his father and he 
shared the same name and the letter requesting a preemployment inter- 
view did not specify whether it was intended for father or son. We 
shall discuss this point further below. 

Although we have permitted de facto employees who serve in good 
faith to be paid unpaid compensation, we have, at the same time, ad- 
hered to the rule that there is no right to annual leave for de facto 
service. In James C. Howard III, 57 Comp. Gen. 406 (B-189741, April 
4, 1978), we stated : 

We have recently extended the de facto rule to permit payment for the reason- 
able value of services rendered by persons who served in good faith. 52 Comp. 
Gen. 700 (1978) ; 55 id. 109 (1975) ; Matter of William A. Keel, Jr., and Richard 
Hernandez, B-188424, March 22, 1977. However, because he is not an employee 
within the meaning of 5 U.S.C. § 2105, a de facto employee does not accrue any 


annual leave during the de facto period so as to be entitled to a lump-sum pay- 
ment. See 31 Comp. Gen. 262 (1952). 


See James K. Saufley, 57 Comp. Gen. 565 (B-189000, June 16, 1978). 

In our cases, we have applied de facto status to an individual if 
there is no appointment or if an appointment is void. On the other 
hand, if there is an appointment and the period of service in question 
is determined to be “voidable” only and not “void ab initio,” we have 
said that de facto status does not attach and the employee is entitled 
to all benefits of the position up to the date of separation, including 
lump-sum payment for annual leave. 37 Comp. Gen. 483 (1958) ; 
Cherrold W. Seabrook, 58 Comp. Gen. 197 (B-188693, January 5, 
1979). 

During the past year, we have reviewed our prior decisions in this 
area with a view toward adopting a rule that is easier to apply. There 
are several reasons for this review. The “void” versus “voidable” dis- 
tinction, however clear in theory, has always been difficult to apply in 
practice and has lead to confusion and uncertainty. Also, where a per- 
son has been appointed and has served in good faith for a period of 
time, it appears inconsistent to allow him to receive his unpaid com- 
pensation for the services, but not to receive lump-sum payment for 
unused annual leave. 

Because of these considerations, we have decided to change our rule. 
Consequently, in those cases where a person has been appointed to a 
position by an agency and the appointment is subsequently found to 
have been improper or erroneous, the new rule is that the employee is 
entitled to receive unpaid compensation and to credit for good faith 
service for purposes of accrual of annual leave and to lump-sum 
payment for unused leave upon separation, unless— 
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(1) the appointment was made in violation of an absolute stat- 
utory prohibition, or 
(2) the employee was guilty of fraud in regard to the appoint- 
ment or deliberately misrepresented or falsified a material matter. 
Our earlier decisions in conflict with this rule will no longer be fol- 
lowed. The new rule does not apply to persons who have never been ap- 
pointed or who serve after their appointments have expired. Those 
persons do not satisfy the definition of “employee” in 5 U.S.C. § 2105 
as “* * * an individual who is—appointed in the civil service by * * * 
[a designated official] * * *.” 

We must now apply this new rule to the claimant in the pending 
case. There was no statutory prohibition to his appointment and under 
the new rule we do not need to determine if his appointment was void 
or voidable. Hence, the remaining question is whether he engaged in 
fraud or misrepresentation of a material matter. 

After the claimant’s temporary appointment was terminated, the 
Air Force referred the matter to the Civil Service Commission to 
determine if any fraud had been involved. A Civil Service investigator 
contacted Mr. Valdez, Jr., and obtained an affidavit. Mr. Valdez, Jr., 
has furnished us with a copy of the affidavit he gave to the investigator. 

In summary, the affidavit states the following. The claimant resided 
in April 1973 at his parent’s home at 4324 Cabrillo Way. He had been 
out of work and had many applications on file, including one with the 
Civil Service Commission for a worker trainee position. When the 
letter arrived from McClellan Air Force Base addressed to Victor M. 
Valdez, he opened it because much of his mail was addressed that way. 
He assumed it was for him but he waited until his father returned from 
a trip and discussed it with his father. Mr. Valdez, Sr., said that the 
letter must be for the claimant because he, Mr. Valdez, Sr., had not 
indicated he was available for temporary work and also he was more 
interested in more technical assignments. 

According to the affidavit, Mr. Valdez, Jr., thereupon filled out the 
application in his own name specifying “Jr.,” and also indicated he 
was not a veteran, and included his draft board number. He went in for 
the interview, told the hiring clerk he was not a veteran, accepted the 
job offer, and went to work at the commissary as a stock handler. He 
had almost. completed the one year temporary appointment when he 
first learned he had been improperly hired. He states that he had 
applied for the job honestly and was shocked to learn of the error. 

The Air Force has not disputed Mr. Valdez, Jr.’s statements nor do 
we have any indication of fraud or misrepresentation on his part from 
the Civil Service Commission. In fact, the Air Force reports that fol- 
lowing his termination on April 19, 1974, Mr. Valdez, Jr., was given 
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another temporary appointment effective May 7, 1974, as an Aircraft 
Electrician Helper, WG-5. On the basis of all the facts presented, we 
believe that the claimant acted honestly and in good faith and was not 
responsible for the mistake regarding his identity. We find no fraud 
or misrepresentation on the part of Mr. Valdez, Jr. 

Accordingly, since the erroneous appointment of Victor M. Valdez, 
Jr., did not involve any statutory prohibition or any fraud or mis- 
representation on his part, he is entitled to receive his final week’s un- 
paid compensation and a lump-sum payment for 57 hours of annual 
leave. Settlement will be made in due course. 


[B-194643.2] 


Foreign Aid Programs—Loan Programs—Procurements Using 
Borrowed Funds—Conducted By Foreign Government—Protest 
Status 

Prior decision dismissing protest against procurement being conducted with 
Agency for International Development loan funds is affirmed as procurement is 
not by or for agency of Federal Government but being conducted by foreign 


government and is not governed by procurement regulations, thereby distin- 
guishing instant situation from Foreign Military Sales procurements. 


In the matter of Pettibone Corporation—Reconsideration, August 


20, 1979: 


Pettibone Corporation (Pettibone) has requested reconsideration of 
our decision in the matter of Pettibone Corporation (B-194643, May 2, 
1979, 79-1 CPD 307) in which our Office declined to consider the merits 
of Pettibone’s protest against invitation for bids No. 78/04 issued by 
the Alexandria Port Authority, Alexandria, Arab Republic of Egypt. 
The procurement is being conducted by the Government of Egypt 
using funds borrowed from and repayable with interest to the Agency 
for International Development (AID). 

We dismissed the protest since the procurement involved neither a 
procurement by or for an agency of the Federal Government, nor a 
procurement by a Federal grantee. Allis-Chalmers Corporation, 
B-188514, April 5, 1977, 77-1 CPD 235, and Bethlehem Steel Export 
Corporation, B—-189803, August 22, 1977, 77-2 CPD 139. 

Pettibone’s request for reconsideration is grounded on the conten- 
tion that procurements under the AID loan program are no different 
than procurements conducted under the auspices of the Foreign Mili- 
tary Sales Program and, therefore, our Office should follow the same 
reasoning as that employed in our decision, Procurements Involving 
Foreign Military Sales, 58 Comp. Gen. 81 (1978), 78-2 CPD 349. In 
ihat decision we reconsidered our position relating to the review of 
procurements under Foreign Military Sales (FMS) and decided that 
we would entertain private party complaints in connection with the 
FMS procurements. 
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While both FMS procurements, especially section 23 transactions, 
and AID loan-funded procurements utilize appropriated funds, we 
believe there is a significant distinction which justified our not accept- 
ing jurisdiction over the latter category. 

In FMS procurements, the Department of Defense conducts the 
procurements and, as noted in the 1978 FMS decision, the Defense 
Acquisition Regulation is applicable to the procurements. In the 
AID loan procurements, the foreign government which has secured 
the loan, repayable with interest, conducts the procurement. There- 
fore, the factual situation is more like that in /nternational Research 
Associates, Inc., B-192376, August 10, 1978, 78-2 CPD 113, wherein 
we declined jurisdiction of the protest of an award by the Federal 
Republic of Germany, financed with a loan of appropriated funds to 
NATO to be repaid by Germany, since it was not a procurement by 
or for an agency of the United States Government. See also Central 
Construction, Inc., B-187699, February 23, 1977, 77-1 CPD 130. 

Moreover, we acknowledge that 22 U.S.C. § 2398a (1976) provides 
that funds may not be expended after 35 days have elapsed following 
a request by our Office for any document, paper or other material 
in the custody of an agency carrying out a provision of the Foreign 
Assistance Act of 1961 (22 U.S.C. § 2251, e¢ seg.) unless the docu- 
ment is furnished or the President certifies that he has forbidden the 
furnishing thereof and his reason for doing so. While that section 
would apply where a request for documents is made by our Office in 
an appropriate situation, we do not consider that section to require 
our Office to take jurisdiction of a complaint in circumstances as exist 
in this case. Further, we have not taken jurisdiction in the past in 
this kind of a case and we do not view the situation as requiring our 
involvement now. 


Accordingly, we affirm our decision of May 2, 1979. 


[ B-170177] 


Statutes of Limitation—Claims—Ten Year Period For Filing— 


Reduced to Six 


Time limit for filing claims in General Accounting Office was changed from 10 
to 6 years effective July 2, 1975, and claims received on that date which accrued 
prior to July 2, 1969, are barred. 


Quarters Allowance—Civilian Overseas Employees—Entitlement— 
Administrative Discretion 


General Accounting Office has no basis for overturning administrative determi- 
nation, required by regulations, which fixed approved rent ceiling for employee’s 
overseas private quarters at amount below rent he was actually paying and 
thereby disqualified employee for payment of living quarters allowance (LOA). 
Governing law and regulations give agencies considerable discretion concerning 
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payment of LOA and there is no evidence of arbitrary and capricious exercise 
of discretion by agency. 

In the matter of Wesley L. Goecker—Statute of Limitations—Living 
Quariers Allowance, August 23, 1979: 


Mr. Wesley L. Goecker has requested review of the disallowance 
of his claim for a living quarters allowance (LQA) from February 25, 
1966, to August 6, 1969. During this period he was a civilian employee. 
of the U.S. Army Corps of Engineers stationed in Japan where he 
rented private quarters. The Army and the Air Force, which admin- 
istered housing in the area, refused to grant him an LQA, initially on 
the ground that suitable Government quarters were available and later 
on the ground that the quarters he rented were not approved private 
housing as defined by governing regulations because the rent was in 
excess of the approved ceiling. 

Mr. Goecker’s claim was disallowed by the Claims Division of the 
General Accounting Office (GAO) because (1) it was received in GAO 
on July 2, 1975, the effective date of the change in the time limit for 
filing claims in GAO from 10 to 6 years and, therefore, that portion of 
the claim which accrued more than 6 years before receipt, i.e., prior 
to July 2, 1969, was barred, and (2) controlling regulations made the 
granting of an LQA discretionary with the employing agency and 
GAO had no authority to overrule the agency’s determination regard- 
ing the claimant’s entitlement in the absence of evidence that it was 
arbitrary or capricious. 

Mr. Goecker contends that no part of his claim is barred because a 
letter dated March 14, 1975, from the Director, Transportation and 
Claims Division [United States General Accounting Office], indicates 
that claims received on or before July 2, 1975, will not be barred by the 
6-year limitation. He further contends that regulations and implement- 
ing rental evaluation guides were defective, misinterpreted, and im- 
properly applied to his situation, that some employees received an 
LQA even though their rent was known to be in excess of established 
ceilings, and that others obtained an LQA by understating the amount 
of their rent on their applications and paying the balance to their 
landlords “under the table” in violation of the regulations. 

That portion of Mr. Goecker’s claim which accrued prior to July 2. 
1969, is in fact barred. The 10-year time limit for filing claims in GAO 
established by the Act of October 9, 1940, 54 Stat. 1061 (31 U.S.C. 
§§ 71a and 237) was changed to 6 years, effective July 2, 1975, by title 
VIII of Pub. L. No. 93-604, approved January 2, 1975, 88 Stat. 1965. 
B-185748, October 27, 1976. Since the claim was received in GAO on 
July 2, 1975, the effective date of this change, it is governed by the 
6-year limitation. The letter of March 14, 1975, upon which Mr. 
Goecker relies is incorrect to the extent it indicates a different result. 
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Moreover, we can find no basis for allowing the remainder of Mr. 
Goecker’s claim covering July 2 to August 6, 1969. Sections 5922(c) 
and 5923 (2) of title 5, United States Code, provide that an LQA may 
be granted in accordance with regulations prescribed by the President. 
The President’s authority was delegated to the Secretary of State by 
section 1(b) of Executive Order 10903, January 11, 1961, 26 F.R. 217. 
The Secretary’s regulations, Standardized Regulations (Government 
Civilians, Foreign Areas) 1961, bestowed considerable discretion in 
the granting of an LQA upon heads of agencies and required them to 
withhold payment altogether when in their judgment circumstances 
warranted. Section 134.2 (TL:SR-144, 1-2-66). The Standardized 
Regulations also authorized heads of agencies to issue further imple- 
menting regulations. Section 013 (TL:SR-127, 1-6-63). 

The implementing Air Force Regulations, 5 AFR 34-6, February 
25, 1965, and its successor, 5 AFR 30-11, November 4, 1966, prohibited 
not only the payment of an LQA for, but also the occupancy of any 
other than “approved private housing.” Approved private housing 
was defined as off-base private housing which met prescribed standards 
of construction, sanitation, and environment, and which rented for an 
amount not in excess of the ceiling approved for it under those regula- 
tions. Sections 2c, 8a, and 9. 

The private housing occupied by Mr. Goecker was not approved and 
he was not granted an LQA because the rent he was paying—$100 per 
month plus utilities—exceeded the approved ceiling—initially $69.22 
per month. As a result of his persistent complaints that his quarters 
had not been properly evaluated several additional evaluations were 
made and the ceiling was ultimately raised to $83.68 per month—still 
well below the amount he was paying. 

We find nothing in the Air Force regulations inconsistent with the 
governing law or the Standardized Regulations. Neither do we find 
any substantial evidence that the Air Force abused its discretion and 
applied the regulations arbitrarily or capriciously to Mr. Goecker. On 
the contrary, it appears that considerable time and effort were devoted 
to determining the proper evaluation of his property—albeit not to his 
satisfaction. Accordingly, we have no basis for disturbing the deter- 
mination that he was not entitled to an LQA. See B-161434, June 21, 
1967, and February 20, 1970. 

The file indicates that there may have been some misapplications and 
violations of the regulations as Mr. Goecker alleges. These of course 
should not have been permitted or condoned but they do not provide 
any basis for allowing his claim. 

For the foregoing reasons the disallowance of Mr. Goecker’s claim 
is sustained. 
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Leaves of Absence—Sick—Recredit of Prior Leave—Evidence to 
Support Claim Missing 


Employee may “buy back” sick leave taken in connection with a job-related illness 
in order to receive disability compensation under Federal Employees’ Compen- 
sation Act, 5 U.S.C. 8101, et seq. Where there are no official records from which 
to determine amount of leave taken, leave may be credited and bought back on 
basis of secondary evidence determined to be acceptable by agency. Acceptable 
forms of secondary evidence include leave requests, Leave and Earnings State- 
ments, Time and Attendance Reports, personal leave records, as well as certifi- 
cates from supervisors and timekeepers. 

In the matter of Oscar B. Bonner—“Buy back” of sick leave for 
leave without pay to accept compensation under the Federal Em- 


ployees’ Compensation Act, August 23, 1979: 


Mr. Oscar B. Bonner has appealed the adjudication of our Claims 
Division in Settlement Certificate Z-2744941, dated March 16, 1979, 
denying his claim to “buy back” sick leave in order to accept compensa- 
tion under the Federal Employees’ Compensation Act for a work- 
related illness. : 

Fundamental to the adjudication by our Claims Division is the fact 
that the Federal Aviation Administration (FAA) stated that Mr. 
Bonner’s official leave records for the period claimed have been de- 
stroyed. Thus, our Claims Division concluded that where the records 
necessary to either justify or refute a claim have been destroyed or 
become unavailable due to the lapse of time, the accounting officers of 
the Government, in the absence of clear and satisfactory evidence of 
validity, may not give the matter favorable consideration where the 
claimant has failed to act on his claim for a long period of years. 

The claimaint has expressed dissatisfaction with this result, and in 
appealing the decision of our Claims Division Mr. Bonner contends 
that clear and satisfactory evidence of an amount of sick leave used in 
connection with his work-related illness is provided in the record in 
the form of correspondence drafted by the Personnel Management 
Specialist at the Miami Air Route Traffic Control Center (Miami 
ARTC Center) where Mr. Bonner was employed. We believe Mr. Bon- 
ner’s contention is meritorious in the circumstances presented. 

The record in support of Mr. Bonner’s appeal presents the following 
chronology of events. In October 1967, Mr. Bonner received a flu shot 
given by the FAA. Subsequently, Mr. Bonner became ill and was hos- 
pitalized. However, it was not until Mr. Bonner visited the Mayo Clinic 
in August 1968 that his illness was correctly diagnosed. In October 
1972, Mr. Bonner filed with the Office of Workers’ Compensation Pro- 
grams, claiming a job-connected illness. In July 1975, the Office of 
Workers’ Compensation Programs informed both Mr. Bonner and the 
FAA that it had determined that Mr. Bonner’s disability had been 
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caused by the flu shot. Then, in August of 1976, the Office of Workers’ 
Compensation Programs informed Mr. Bonner by letter that the injury 
entitled him to all compensation and medical benefits provided by the 
Federal Employees’ Compensation Act for the inclusive periods from 
October 30, 1967, to February 1, 1968, and August 8 to August 23, 1968. 
This correspondence also advised Mr. Bonner in regard to the proce- 
dural requirements for effecting a “buy back” of the sick leave he had 
used during those periods. 

In September of 1976, Mr. Bonner attempted to “buy back” the sick 
leave he had used by filing an “Application for Reinstatement of 
Leave” through the Office of Workers’ Compensation Programs. In 
December of 1976, Mr. Bonner was notified that his employing agency 
was unable to provide the information necessary to permit restoration 
of sick leave because official records for the period in question had been 
destroyed. In January of 1977, the Personnel Management Specialist 
at the Miami Center—the facility at which Mr. Bonner was assigned— 
prepared a draft document based on facility records indicating that 
Mr. Bonner had used 530 hours of sick leave during the periods in 
question. However, following administrative review the agency deter- 
mined that the application for restoration of leave could not be al- 
lowed on the basis of the information supplied and that no further 
action could be taken in the absence of Mr. Bonner’s official sick leave 
records. Thereupon Mr. Bonner submitted his claim to our Claims 
Division for consideration. 

An employee may not receive disability compensation under the 
Federal Employees’ Compensation Act, 5 U.S.C. §§ 8101 e¢ seg., for 
a period that he is carried in a leave-with-pay status. Under 20 C.F.R. 
§ 10.310, annual and/or sick leave taken in connection with a work- 
related illness or injury may be bought back and the employee may 
be placed in a leave-without-pay status so that he may receive dis- 
ability compensation. See FPM chapter 630, S12-2(b)(4)(d) and 
FPM Supplement 990-2, Book 630, S12-2(b) (5) (e). While the FAA 
recognizes Mr. Bonner’s right to buy back leave taken in connection 
with his work-related illness, it is of the opinion that it cannot prop- 
erly determine the amount of leave taken in the absence of official 
records. Thus, the question presented for review in this appeal is the 
nature of evidentiary support required to substantiate a request for 
restoration of leave where official records are unobtainable. 

Mr. Bonner’s claim involves the certification of leave credits. In our 
decision in 32 Comp. Gen. 310 (1953) we held that the determination 
as to whether leave should be credited incident to transfer to an agency 
under a different leave system is the primary responsibility of the 
agency involved. We set forth the following rule for general applica- 
tion in instances where there are no official records from which to 
construct an employee’s leave account : 
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* * * It is the view of this Office that the furnishing of certifications of leave 

credits based upon other than official records is not to be sanctioned. However, 
in lieu of a certification, where no official records are available, there should be 
furnished statements to requesting agencies of any other evidence which may be 
available in respect of employees’ leave credits, including an estimate of his 
leave credit, if possible. Any such statements should clearly reflect the factors 
forming the basis of the estimate. The agency where the employee currently is 
employed may then determine whether upon the basis of such showing a credit 
of leave may be made. 
More specifically, we have held that where an employee’s leave records 
have been destroyed, an agency may accept as evidence of leave usage 
the officially approved leave requests. B-175742, June 20, 1972. In ad- 
dition, we have held that acceptable secondary evidence which will 
serve as a basis for crediting leave includes Time and Attendance 
Reports, Leave and Earnings Statements, personal leave records, as 
well as certificates of former supervisors and timekeepers indicating 
leave earned and used. Matter of Ruth L. Jones, B-189288, Novem- 
ber 23, 1977. See also B-171947, June 16, 1972, and B-164220, Septem- 
ber 5, 1968. 

The draft letter of the Personnel Management Specialist at the 
Miami ARTC Center presents the following partial reconstruction of 
Mr. Bonner’s sick leave account in relation to the period of his illness: 

In researching our facility records, we have positively established the use of 
five hundred thirty (530) hours. This determination was made as follows: 


(1) Standard Form 71 located in our employee’s file establishes approval of 
three hundred ninety-four (394) hours of sick leave from October 30, 
1967 through January 15, 1968 * * *; 

(2) We further establish ninety-six (96) hours from August 8, 1968 through 
August 23, 1968 while being diagnosed and treated at the Mayo Clinic 
located in Rochester, Minnesota. * * *; 

(3) In addition to above, supervisory personnel, Octavio Cowart, Assistant 
Chief, authorized sick leave for purposes of transportation to and from 
Mayo Clinic. These days were August 5, 6, 7, 26 and 27, 1968, for a 
total of forty (40) hours of sick leave. 


We fully realize that Mr. Bonner used more sick leave in connection with this 
illness, but no records exist with which to substantiate leave in excess of five 
hundred thirty (530) hours. 


The matter of establishing Mr. Bonner’s leave usage does not di- 
rectly involve a monetary claim payable by this Office. Thus, it is the 
employing agency rather than this Office that has responsibility for 
determining the acceptability of secondary evidence available from 
which to reconstruct an employee’s leave account. We point out, how- 
ever, that items 1 and 3 of the evidence referred to in the draft letter, 
quoted above, are in the nature of evidence which we have held to be 
acceptable in the absence of official records. Given the fact that Mr. 
Bonner was authorized sick leave for transportation to and from the 
Mayo Clinic in August 1968, it would be appropriate to rely on the bill 
from the Mayo Clinic referred to in item 2 as establishing his use of 
leave from August 8 to August 23, 1968. 
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Since the FAA’s original conclusion that it is unable to provide in- 
formation necessary to restore leave used by Mr. Bonner in connection 
with his job-related illness appears to have been based on the absence 
of official records, the employee’s request for restoration of leave should 
be considered in light of the secondary evidence presented. 


[B-194642] 


Officers and Employees—Transfers—Relocation Expenses—New 
Appointees 


New appointees cannot be reimbursed travel and relocation expenses from Wash- 
ington, D.C., to next duty station. Record indicates that agency erroneously indi- 
cated Washington as permanent duty station instead of temporary duty station 
while appointees where trained for 4 months. New appointees must bear expense 
of reporting to first official duty station and such duty station must be where 
major part of employees’ duties are performed and where they are expected to 
spend greater part of time. Government is not responsible for unauthorized acts of 
its agents. Erroneous payments must be collected. 

Leaves of Absence — Annual — Charging — House Hunting Trip 
Upon Transfer 


New appointees were erroneously authorized house-hunting trips from training 
site to first official station. Agency should charge employees annual leave for 
time spent on house-hunting trips. If leave charges result in negative leave 
balances, there are overpayments of pay which may be considered for waiver 
under 5 U.S.C. 5584. However, annual leave should not be charged for excess 
traveltime en route to appointees’ first duty station required because of training. 


Subsistence—Per Diem—Training Periods—Training Site Status 


New hires and transferees may be authorized subsistence at Washington, D.C., 
since it is a training site and not a p:rmanent duty station. Rate should be that 
authorized by Federal Travel Regulations. In this connection Washington has 
been designated as high-rate geographic area. 


Travel Expenses—First Duty Station—Training Duty Prior To 
Reporting 


New hires who traveled to training sites en route to first duty station may be 
authorized travel expenses in excess of what would have been incurred in travel- 
ing direct from employees’ homes to their first duty station. 


Officers and Employees — Transfers — Relocation Expenses — 
Temporary Quarters — Entitlement 


Temporary quarters subsistence may not be paid incident to training. However, 
transferees would be entitled to that and other relocation allowances incident to 
permanent change of station. 


In the matter of Cecil M. Halcomb, et al.—Reimbursement of New 
Appointees for Travel and Relocation Expenses, August 24, 1979: 
This action is in response to a request from John E. O’Grady, an 
authorized certifying officer of the Fish and Wildlife Service (FWS), 
U.S. Department of the Interior, for an advance decision. The request 
involves reimbursement of travel and relocation expenses incurred by 
Cecil M. Halcomb, Michael A. Lucckino, David O. Cartwright, and 
James V. Klett, new appointees in a non-manpower-shortage category. 
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The four employees were assigned to the FWS Washington, D.C. 
office for a period of about 4 months. During that period they spent 
about 2 weeks in Washington. The remainder of the time was spent in 
training at Glynco, Georgia. The main issue is whether Washington 
was their duty station for the purpose of determining their entitle- 
ment to reimbursement of travel and relocation expenses. The agency 
has advised that it has paid similar claims and others are pending. 
Thus, our decision will be dispositive of similar past and present 
claims, 

The record shows that the FWS Division of Law Enforcement uses 
Special Agents for the enforcement of Federal laws relating to wild- 
life. To meet the manpower requirements of law enforcement, FWS 
hires trainee Special Agents. In addition to the new hires, some of 
the trainees are transferred from within the agency or from other Gov- 
ernment agencies. All of the trainees are considered by the Division 
of Law Enforcement to be Washington office employees and that office 
is designated as their official duty station. Travel orders are issued to 
this effect. 

The trainees are normally directed to report to the Washington office 
for processing of employment papers and to take the Oath of Office 
prior to reporting to the Department of the Treasury Federal Law 
Enforcement Training Center (FLETC), Glynco, Georgia. Occa- 
sionally they may be directed to report directly to FLETC, in which 
case personnel from Washington go to Glynco to complete the paper- 
work and administer the Oath of Office. Prior to hiring, all candidates 
are told they will be sent to FLETC for a period of up to 4 months of 
training. A permanent duty location is to be determined prior to or 
upon completion of training. 

Newly hired trainees are required to pay all of their expenses for 
travel to Washington. Trainees with prior continuous Government 
service are given orders transferring them to Washington at Gov- 
ernment expense even though they have been informed that they will 
be assigned to a permanent duty station while at FLETC. In most 
cases such employees do not move their families until they are trans- 
ferred again following training. All trainees, both new hires and trans- 
ferees, pay their own subsistence expenses for the time spent in Wash- 
ington, and receive a reduced per diem of $4 per day while at the 
FLETC. 

The certifying officer questions the designation of Washington as 
the first official duty station because this results in the new employees 
being told that they will be entitled to moving and other travel ex- 
penses associated with a permanent change of station after they have 
completed training and have been assigned to another post of duty. 
He also believes that due to the nature of the assignment, and the 
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short period of time involved, the Washington office should be des- 
ignated only as an administrative headquarters for all trainees. 

The certifying officer also states that prior claims of this nature 
have been authorized and paid. Also, without submitting any vouchers 
he has summarized the facts of four additional cases. Therefore, he 
raises the following specific questions: 

1. If a determination is made that erroneous payments have been made will it 
be necessary to research prior payments and initiate collection action to recover 
amounts improperly paid, and charge annual leave accounts for the official duty 


time used for house-hunting trips and/or travel enroute to the official duty 
station? 


2. If your answer to the first question is yes, may an allowance be made to 
new hires for subsistence expenses incurred for the time spent in Washington, 
D.C.? If so, at what daily rate? 

3. If the answers to questions 1 and 2 are affirmative, are the transferees 
who were authorized PCS moves to Washington, D.C., entitled to subsistence? If 
not, are they entitled to temporary quarters under 5 USC 5724a(3) and FPMR 


101-7.2-5.1? 
QUESTION 1 


The location of an employee’s permanent duty station presents a 
question of fact and is not limited by the administrative designation. 
57 Comp. Gen. 147 (1977). Such duty station must be where the 
major part of the employee’s duties are performed and where he is 
expected to spend the greater part of his time. 82 Comp. Gen. 87 
(1952) ; Bertil Peterson, B-191039, June 16, 1978. There must be some 
duties beyond taking the oath, physical examination, or job training. 
22 Comp. Gen. 869 (1943). Also, see 41 Comp. Gen. 371 (1967). In the 
instant case the certifying officer says that at the mid-point in train- 
ing at the FLETC, the trainees are brought to the Washington office 
for 1 week. That time, together with the time spent when the trainee 
first reports for swearing in, is normally the total time spent in the 
Washington office. Thus, the facts indicate that the agency designa- 
tion of Washington as the first official] duty station is erroneous. 

The general rule is that an employee must bear the expenses of 
travel to his first permanent duty station in the absence of a statute 
to the contrary. 53 Comp. Gen. 313 (1973) ; 30 zd. 373 (1951). Also, 
new appointees may not be authorized reimbursement of expenses 
which are authorized in the case of transfers, such as residence sale 
and purchase expenses, cost of househunting trip, etc. This is so even 
in cases where new appointees may be allowed travel and transporta- 
tion expenses by statute. See Federal Travel Regulations (FPMR 
101-7) paras. 2-1.5f(4) and 2-1.52(2)(c) (May 1973). Moreover, 
an agency may not authorize expenses associated with a transfer of 
station based on the improper designation of a temporary duty sta- 
tion. B-166181, April 1, 1969. 

It is unfortunate that the agency officials exceeded their authority 
by erroneously determining the employees’ official duty station and 
authorizing travel and relocation expenses, but it is wel] established 
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that the United States can be neither bound nor estopped by the unau- 
thorized acts of its agents. 54 Comp. Gen. 747 (1975); Kenneth P. 
Lindsley, Jr., B-194341, May 22, 1979; Federal Crop Insurance Cor- 
poration v. Merrill, 332 U.S. 380 (1947). 

In view of the above the employees’ claims for reimbursement for 
travel and relocation expenses based on Washington being their official 
station may not be paid, and the amount advanced to cover such ex- 
penses should be collected back in the usual manner. Also, since the 
payment of similar claims in the past would be erroneous under the 
well-established principles stated above, it will be necessary to research 
prior payments and initiate collection action when erroneous payments 
are identified. Such payments may not be waived since 5 U.S.C. § 5584 
(1976) specifically states overpayments of transportation expenses and 
allowances may not be waived. 

Under the principles stated above the authorization of house- 
hunting trips was not proper. Therefore, annual leave should be 
charged for the time spent by employees on improperly authorized 
house-hunting trips. In this connection we have held that waiver of a 
charge to annual leave under the provisions of 5 U.S.C. § 5584 is ap- 
propriate when, as a result of a later adjustment to an employee’s 
leave account, it is shown that the employee has taken leave in excess 
of that to which he is entitled, thereby creating a negative balance in 
his annual leave account. Otherwise, there is no overpayment which 
may be considered for waiver under the waiver statute since the error is 
susceptible to correction through reduction of the employee’s positive 
leave balance. 56 Comp. Gen. 824, 828 (1977) ; B-176020, August 2, 
1972. Thus, it will be necessary to determine on a case-by-case basis if 
the employee has sufficient annual leave to his credit to cover the ad- 
justment. If, after adjustment, it is shown that the employee took leave 
in excess of that to which he was entitled (resulting in a negative bal- 
ance which cannot be brought forward to the following year’s account), 
an overpayment is created for that year which may be considered for 
waiver. However, annual leave should not be charged for excess travel- 
time en route to the official duty station required because of the 
training. 

Your first specific question is answered accordingly. 


QUESTION 2 


The new hires may be authorized subsistence at Washington since 
it is a training or temporary duty site, not a permanent duty station. 
58 Comp. Gen. 313 (1973) ; 9 zd. 359 (1930). The rate to be paid would 
be that authorized by the Federal Travel Regulations in effect at the 
time the employees performed such training. In this connection we 
point out that Washington has been listed as a designated high-rate 
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geographic area since 1975. The new hires would also be authorized 

travel expenses in excess of what would have been incurred in going 

direct from the employee’s home to his first duty station after comple- 

tion of training. 22 Comp. Gen. 869 (1943) ; 10 zd. 222 (1930). 
Question number 2 is answered accordingly. 


QUESTION 3 


The transferees may be authorized subsistence to the same extent 
as the new hires as discussed in our reply to question number 2. Tempo- 
rary quarters subsistence allowance may not be paid incident to train- 
ing. However, as previously stated, the designation of Washington as 
a permanent duty station was in error. Thus, qualified transferees 
would be entitled to temporary quarters subsistence allowance incident 
to their permanent change of station. See Robert V. Brown, B-195281, 
May 24, 1976. Also, they may be authorized other relocation allowances 
incident to their transfer. 

Question number 3 is answered accordingly. 


GENERAL 


The certifying officer questions the form of issuance of the travel 
orders. We would not object to any authorization which states the cir- 
cumstances of travel as specifically as possible and the employees are 


not authorized reimbursement beyond the scope of the applicable 
statutes and regulations. 


Accordingly, the agency should take such action as necessary con- 
sistent with the foregoing. 


[B-194707] 


Bids—Late—Nuclear Accident Effect 


Where hand-carried bid was received one day after bid opening because common 
earrier closed its offices during emergency at nearby nuclear electric power gen- 
erating plant, contracting officer properly rejected bid as late. Although facts of 
case are unique, they present no reason to depart from established rule, requir- 
ing rejection of late hand-carried bids, which has been applied where other ex- 


traordinary circumstances beyond bidder’s control have disrupted delivery 
services. 


In the matter of Unitron Engineering Co., Inc., August 27, 1979: 


Unitron Engineering Co., Inc. (Unitron) protests the proposed 
award of a contract to Superior Steel Door & Trim Co., Inc., 
(Superior) under invitation for bids (IFB) No. N00104-79-B-0371, 
issued by the Navy Ships Parts Control Center (Navy), Mechanics- 
burg, Pa. 

Bid opening was scheduled for 11:15 a.m., Monday, April 2, 1979 in 
Mechanicsburg. Unitron delivered its bid envelop to Airborne 
Freight’s Chicago office on the afternoon of Thursday, March 29. The 
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bid arrived at Harrisburg International Airport near the close of the 
working day on Friday, March 30. It was then transferred to the office 
of Central Penn Air Services, Inc. (Central Penn), at the airport 
terminal. From there it was to be delivered to the bid opening site the 
next work day. 

Harrisburg International Airport is located in Middletown, Pa., 
approximately 20 miles from Mechanicsburg, but only about 2 miles 
from the Three Mile Island nuclear power generating facility. As a 
result of a nuclear emergency at Three Mile Island, Central Penn 
closed its office on the day of bid opening. However, the Ships Parts 
Control Center observed a normal work day and bids were opened 
as scheduled. Central Penn did not deliver Unitron’s bid until April 
3. The Navy later notified Unitron that its hand-carried bid was late 
and could not be considered under the terms of the late bid provision 
set forth in the IFB. Unitron contends that either its bid should be con- 
sidered in spite of its lateness or the solicitation should be canceled 
and a new IFB issued. The Navy has withheld award of the contract 
pending our decision. 

Unitron appears to concede that the late bid provision set forth in 
the solicitation precludes consideration of its hand-carried bid. Uni- 
tron contends, however, that the late bid provision is out-of-date and 
that the Government is responsible for not updating it to cover extraor- 
dinary circumstances such as nuclear accidents. In this regard, 
Unitron argues that an exception should be made to the late bid rules 
because the nuclear accident was “unique.” Unitron also contends that 
the exception to the late bid rules relating to the use of certified or 
registered mail is unfair and prejudicial to the point of restricting 
transporting of bid documents to the U.S. Postal Service. 

Our bid protest procedures require a protest based upon an alleged 
impropriety in an invitation for bids to be filed prior to bid opening. 
4 C.F.R. § 20.2 (b)(1) (1979). To the extent that Unitron objects to 
the terms of the solicitation’s late bid provision, its protest is untimely 
and will not be considered, since it was not filed prior to bid opening. 
However, we will consider the issue of the application of that provi- 
sion to Unitron’s bid. 

We understand how in circumstances such as those present here, a 
bidder may consider as harsh the provision which prohibits considera- 
tion of late hand-carried bids. Nevertheless, we believe there is a strong 
policy reason which favors such a rule. Since bids are opened pub- 
licly, allowing consideration of a late bid, even one which is a few 
minutes late because of unusual circumstances over which the bidder 
had no control would lead to apprehension among timely bidders that 
the late bid was unfairly prepared after bid opening. The maintenance 
of the integrity and fairness of the procuring process is more impor- 
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tant than the loss that a late bidder or the Government suffers from 
the rejection of a late, low bid. Therefore, we have held that all late 
bids must be rejected except for those permitted in the exact circum- 
stances provided for in the invitation. Southern Oregon Aggregate, 
Inc., B-190159, December 16, 1977, 77-2 CPD 477. We have applied 
this rule even when bids have arrived late under unusual circumstances 
over which the bidder had no control. For example, we have upheld 
an agency’s refusal to consider a bid that was delivered late because of 
extreme weather conditions. esse Machine & Mfg. Co., Inc., B-193984, 
February 23, 1979, 79-1 CPD 130. We have also upheld an agency’s re- 
fusal to consider a bid that was delivered late when the bidder’s repre- 
sentative was detained by the presence of a sniper in the area where 
bids were received. Data Pathing Inc., B-188234, May 5, 1977, 77-1 
CPD 3811. 

The specific circumstances of the present case appear to be unique in 
that Unitron’s bid was delivered late because a common carrier closed 
its offices during an emergency at a nearby nuclear electric generating 
plant. Contracting officers do have authority to delay bid openings 
when unanticipated events indicate that bids “of an important segment 
of bidders have been delayed in the mails” or cause interruption of 
“normal governmental processes so that the conduct of bid openings 
as scheduled is impracticable.” Defense Acquisition Regulation 2402.3 
(1976 ed.). The contracting officer reports, however, that mail deliver- 
ies were normal and, as stated above, the agency’s normal workday was 
not affected. The contracting officer further advises that five bids were 
received and that it appears adequate competition was obtained. Under 
these circumstances, we do not believe that Unitron’s bid should be 
treated any differently from a bid which is delivered late because of 
some other extraordinary and unforeseen circumstance such as a 
blizzard. 


Since there is no legal requirement that Unitron’s late bid be ac- 
cepted or that the procurement be resolicited as Unitron has requested, 
the protest is denied. 


[B-194322] 


Contracts—Protests—Procedures—Bid Protest Procedures—Time 
For Filing—Initial Adverse Agency Action v. Solicitation Impro- 
priety Provisions 


Protest, initially filed with procuring agency, resulted in protester receiving notice 
of initial adverse agency action more than 10 working days before closing date 
for receipt of initial proposals—day that protest was filed with General Account- 
ing Office (GAO). Section 20.2(a) of Bid Protest Procedures could reasonably 
be interpreted as permitting protest to be considered timely filed here so GAO 
will consider merits of protest. For future, to be considered timely, protest must 
be filed with GAO within 10 working days of initial adverse agency action even 
when initial closing date is more than 10 working days from such action. 
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Equipment — Automatic Data Processing Systems — Computer 
Service—Advertising v. Negotiation 


GAO will not object to contracting officer’s determination to negotiate on basis 
that it is impracticable to secure competition by advertising where, as here, rea- 
sonable basis exists. Here, procuring agency has shown that it must evaluate 
technical acceptability of proposals because, despite detailed request for proposals 
(RFP) specifications incorporating even more detailed references, all output situ- 
ations have not, and cannot, be specified and offeror’s technical flexibility to sat- 
isfy inevitable changes arising during contract must be ascertained. 


Contracts—Negotiation—Evaluation Factors—Criteria—Adequacy 


Protester contends that RFP’s disclosed evaluation criteria failed to explain 
whether procurement was intended to achieve minimum standard at lowest price 
or whether price was secondary to quality. Contention is without merit where: (1) 
RFP states that award will be made to responsible offeror whose offer conforms 
to solicitation and is most advantageous to Government, price and other factors 
considered ; and (2) “price and other factors” is further defined as (a) extended 
unit prices, (b) prompt-payment discounts, and (c) net totai annual price. RFP 
reasonably notified offerors that award would be made to responsible offeror who 
submitted low-priced, technically acceptable offer. 


Contracts—Specifications—Restrictive—Minimum Needs Require- 
ment—Start-Up Time 


RFP requires that successful offeror be prepared for full production 90 days 
after award. Protester, who is unwilling to make preaward investment required 
for it to meet 90-day startup time, contends that requirement is unduly restrictive 
of competition. Agency believes that (1) time is reasonable for nonincumbent 
contractor and (2) Government will realize ultimate monetary savings by not 
extending time. Since GAO has recognized that agency can properly express its 
minimum needs in terms of reduced costs, and since there is nothing in record to 
show that agency’s belief is incorrect, GAO has no basis to question startup time 
limit. 


Contracts—Specifications—Restrictive—Minimum Needs Require- 
ment—Administrative Determination—Reasonableness 


Protester contends that RFP’s suspense file requirement is in excess of agency’s 
minimum needs, too costly and anticompetitive. Contention is without merit 
where (1) requirement does not prohibit protester from competing, (2) agency 
has shown that suspense file is frequently used, and (3) incumbent contractor has 
shown that file’s effect on price is minimal. 


In the matter of Informatics, Inc., August 28, 1979: 


Table of Contents 
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Timeliness 
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Conclusion 764 


Informatics, Inc., protests any award under request for proposals 
(RFP) No. PT-79-SA-C-00458 issued by the Department of Com- 
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merce for data processing services for the preparation of a full-text 
patent data base and related computer tapes. Basically, the data base 
constitutes a machine-format archive of patents issued during the con- 
tract term; the associated tapes are used to drive an automated type- 
setting machine, which produces camera-ready copy for published 
patents and the Official Gazette. 

This contractual requirement has existed since 1970. Since that time, 
there has been only one contractor—the present incumbent. Infor- 
matics believes that because of the nature of the RFP, which is overly 
restrictive of competition, it is likely that the incumbent will retain 
this contract. Informatics notes that the predecessors of the RFP have 
been the subject of frequent—and usually successful—protests to our 
Office. 

In essence, Informatics raises four bases of protest : 

1. The solicitation was issued as a negotiated procurement ; however, 
given the statutory preference accorded to advertised procurements, 
the solicitation should have been issued under the procedures for 
formal advertising. 

2. In the alternative, if the issuance of a negotiated solicitation was 
proper here, it must then address the evaluation criteria provided in 
the RFP; those criteria are inordinately vague and fatally defective. 

3. The RFP requires a startup period of 90 days; this is too short; 
the startup time should be at least 120 days. 

4. The RFP contains a suspense file requirement, which is onerous, 
noncompetitive and confusing; it should be eliminated. 

In response, Commerce explains its procurement choices and requests 
that our Office rule on the timeliness of the Informatics’ protest. 


A. TIMELINESS 


Commerce reports that Informatics first complained to the contract- 
ing activity on January 25, 1979, requesting the relief outlined above. 
Commerce responded to the complaint on January 26, 1979, denying 
Informatics’ request for relief. 

Commerce cites § 20.2 of our Bid Protest Procedures, which provides 
that, if a protest has been filed initially with the contracting agency, 
any subsequent protest to the GAO shall be filed within ten (10) days 
of the informal notification or constructive knowledge of the initial 
ndverse agency action. 

Commerce concludes that since Informatics’ protest to our Office was 
not filed until March 9, 1979, is based on the actual notice of adverse 
action provided on January 26, 1979, by the contracting agency, the 
protest is not timely. 

In response, Informatics contends that Commerce’s argument ig- 
nores clear and explicit portions of the Bid Protest Procedures such as: 
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§ 20.2 Time for filing: 
(a) * * * Ifa protest has been filed initially with the contracting agency, any 


subsequent protest to the General Accounting Office filed within 10 days of 
formal notification of or actual or constructive knowledge of initial adverse 
agency action will be considered provided the initial protest to the agency was 
filed in accordance with the time limits prescribed in paragraph (b) of this 
section * * *. In any case, a protest will be considered if filed with the General 
Accounting Office within the time limits prescribed in paragraph (b). 

(b) (1) Protests based upon alleged improprieties in any type of solicitation 
which are apparent prior to * * * the closing date for receipt of initial pro- 
posals shall be filed prior to * * * the closing date for receipt of initial pro- 
posals * * *, 

Informatics states that this regulation prescribes rules which define a 
timely bid protest; untimely protests are determined solely by infer- 
ence, i.e., as those protests which are not timely. 

In the case of protests “filed initially with the contracting agency,” 
Informatics argues that § 20.2(a) sets forth two independent methods 
of achieving timeliness: (1) the first method—protests filed within 10 
days of notice of initial adverse agency action—is one route to timeli- 
ness ; and (2) the final sentence of § 20.2(a) provides the second route— 
protests filed within the limits of paragraph (b), i.e., within the normal 
time limits for a protest filed directly with GAO. Informatics contends 
that the use of the words “[i]n any case” makes clear that this second 
route to timeliness is a freely available alternative. 

Informatics notes that there is no dispute here that the protest was 
timely filed under the provisions of § 20.2(b). Informatics states that 
Commerce’s argument is not persuasive because (1) it overlooks the 
location of the last sentence of paragraph (a) ; (2) it entirely ignores 
the beginning phrase “[i]n any case;” and (3) it converts the sentence 
into a mere surplusage, which adds nothing to the remaining text of 
paragraphs (a) or (b). Informatics contends that its protest is timely 
since Commerce’s position violates the customary canons of legal con- 
struction and does violence to the words and phrasing of the 
procedures. 

In reply, Commerce states that Informatics delayed a full month 
and waited until the closing date for the receipt of proposal to protest 
to GAO. Commerce argues that since a protest had been initially filed 
by Informatics before the contracting officer, the provisions of § 20.2 
(a) govern; to hold that § 20.2(b) is applicable would place a premium 
on delay tactics frustrating essential Government objectives, especially 
in this procurement, where Commerce is carrying out constitutional 
requirements—“To promote the progress of science and useful arts, 
by securing for limited times to authors and inventors the exclusive 
right to their respective writings and discoveries.” Commerce con- 
cludes that aside from the Bid Protest Procedures, common rules of 
fairness to all parties required a timely and expeditious filing of the 
Informatics protest with GAO. 
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GAO Analysis 


We believe that reference to the predecessor to our Bid Protest 
Procedures, the “Interim Bid Protest Procedures and Standards,” 
lends some insight to the matter. There, in § 20.2(a), it was stated: 


Protestors are urged to seek resolution of their complaints initially with 

the contracting agency. * * * If a protest has been filed initially with the con- 
tracting agency, any subsequent protest to [GAO] filed within 5 days of notifica- 
tion of adverse agency action will be considered provided the initial protest 
to the agency was made timely. * * * 
That language and our cases interpreting it (see, e.g., 52 Comp. Gen. 
20 (1972)) clearly provided that a protester had 5 days after initial 
adverse agency action to protest here. Under the old rules, Informatics’ 
protest would be clearly untimely. 

When the “Bid Protect Procedures” were promulgated, however, we 
revised the language used in § 20.2(a), as quoted above. We can see that 
the addition of the last sentence of that section (“In any case * * *.”) 
could reasonably lead to the belief that we intended to relax the timeli- 
ness requirement in the circumstances of this case. That was not our 
intention; our intention was expressly stated in the opening sentence 
of part 20—“the expeditious handling of bid protests is indispensable 
to the orderly process of Government procurement and to the protec- 
tion of protesters and other parties.” [Italic supplied.] Accordingly, 
for the future, Commerce’s view—that complaints initially resolved 
adversely to the protestor must be filed here within 10 working days 
of actual or constructive knowledge of that action to be considered 
timely—will be the rule followed by our Office; however, fundamental 
fairness requires that we consider the merits of Informatics’ protest 
under the circumstances. 


B. USE OF NEGOTIATED PROCUREMENT 


Informatics states that a substantially identical RFP was issued in 
1977 by Commerce for the same basic patent data base preparation 
services. Informatics protested asserting as one ground that the RFP 
should properly have been issued as an IFB. Commerce believed that 
its action was justified under the exception for advertising described 
in 41 U.S.C. § 252(c) (10) (1976)—the procurement of property or 
services for which it is impracticable to obtain competition by formal 
advertising. Informatics also states, in our consideration of that protest 
(Informatics, Inc., B-190208, March 20, 1978, 78-1 CPD 215, affirmed 
on reconsideration, 57 Comp. Gen. 615 (1978), 78-2 CPD 84), we 
examined each of the justifications offered by Commerce and rejected 
each. First, the decision held that: 


* * * the record does not demonstrate the impossibility of drafting adequate 
specifications ; in fact, the record shows that the “explicit and voluminous” spec- 
ifications describe in detail what the agency wants and makes competition among 
bidders based on that specification feasible and practicable in an advertised 
procurement. 
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Next, regarding the issues of price comparability and compatibility 
with the existing data base, we found that the desired objective could 
be achieved under formal advertising and that the use of negotiation 
would “add nothing.” Also, the opinion stated that the desire to con- 
duct discussions in order to insure that offerors understand the specifi- 
cations or to ascertain their responsibility “cannot, in our opinion, 
authorize a negotiated procurement.” 

Finally, miscellaneous points, such as the alleged absence of prej- 
udice and the failure of past IFB’s to result in a valid contract were 
dismissed. In conclusion, our Office held that “negotiation is improper 
and the RFP should be cancelled.” 

Informatics contends that nothing has happened since our decision 
to change this result; the instant RFP is identical to the old RFP and 
no circumstances, specifications or requirements have changed since 
that time in a way which would warrant a different conclusion. Compe- 
tition under formal advertising is as practical under the subject RFP 
as it was under the former RFP. Therefore, Informatics concludes that 
our Office should again sustain the protest on this ground. 

In response, Commerce reports that it is the contracting officer’s 
determination that use of a negotiated procurement is proper in this 
instance because the Government is seeking proposals which will reveal 
the greatest value in terms of performance, timely delivery, desired 
product quality, utilization of the latest state-of-the-art technology 
and other factors advanced by offerors which could enhance perform- 
ance and ultimately furnish superior products at no extra cost to the 
Government. Further, negotiation would permit the Government not 
only to point out areas of the technical proposal that fail to meet the 
minimum needs of the Government but also to point out areas which 
unnecessarily exceed such minimum requirements. Both conditions are 
most likely to occur when the specifications are not sufficiently precise 
for use in formal advertising. Award would not be made without re- 
gard to price merely because a prospective contractor proposes to fur- 
nish more desirable supplies or services provided a lower priced offer 
met the minimum needs of the Government. 

Commerce also reports that the solicitation and technical references 
are only guides to what is required and are not specific instructions on 
how to do the work, since it is not possible to set out in detail, every 
specific process of production and precise quantities of codes. For 
example: 

1. Quantities vary over the life of the contract and no firm estimate 
can be made. Offerors were required to study and analyze typical 
patent application files to determine the level of expertise required. 
Although the number of patent application files could remain constant 
from week to week, the level of complexities and number of codes can 


vary. 
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2. The solicitation requires submission of technical proposals “which 
shall describe in comprehensive detail the technical approach includ- 
ing intermediate processing steps which are intended to be used to 
furnish all of the production items required under the contract * * *.” 
The Government required proposals on each offeror’s plan to accom- 
plish the work. Indeed, the solicitation states, “The magnetic tape 
format * * * must be designed by the Contractor, and approved by the 
COTR * * *,” It has been the Government’s desire to solicit the best 
method and alternatives for establishing and implementing this 
requirement. 

8. Other factors which cannot be adequately defined because the 
methods used to accomplish these tasks will vary from offeror to 
offeror, and include, but are not limited to: 


a. Establishing methods and control for implementing pro- 
cedural changes, which history has shown, will be required for the 
life of the contract. 

b. Full and detailed proposals for implementing “new data 
items,” i.e., capture of new data necessitated by changing require- 
ments of the U.S. Patent System. 

c. Timely delivery of all deliverable products. 

d. Provision for modification of the Weekly Issue size. 

e. Processing of “excluded matter” for the Data Base File(s). 

f. Specifics concerning offeror’s proposed Inspection System for 
controlling production operations. 

g. Incorporating corrections to deliverable items prior to 
delivery. 

h. Security procedures for safeguarding patent application files 
and related computer operations. 

i. Proposed plan for controlling overall production operations. 

j. Processing of “Query” patent applications, i.e., patent appli- 
cations returned to the Patent and Trademark Office for clarifica- 
tion of incomplete or ambiguous data. 

k. Reworking of rejected issues (weekly work). 

1. Complex Work Units (CWU’s), counting of billable codes. 


4, The solicitation requires submission of detailed plans for the 
methodology and approach which would be utilized by offerors; espe- 
cially significant is the requirement that offerors show how they pro- 
pose to incorporate changes in systems and procedures which are 
unique to each offeror. 

International Computaprint Corporation (ICC), the incumbent, 
areues that the specifications are not complete and, moreover, never 
can be; no better proof exists for that than Informatics’ failure, after 
three attempts, to meet the requirements of the Pilot Patent Produc- 
tion Demonstration (PPPD) in the 1975 procurement. ICC states that 
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Informatics made innumerable queries about processing situations 
which Informatics’ system was unable to handle without additional 
guides and then the specifications were substantially similar to the 
instant ones. ICC cannot understand how these specifications (woefully 
inadequate—according to Informatics in 1974) became complete and 
accurate in 1978. 

Further, ICC states that the specifications are subject to new condi- 
tions in the data and in Commerce’s rules for the data so that it is im- 
possible to draft adequate specifications anytime because of the thou- 
sands of possible conditions which exist in patents. ICC also states 
that the RFP contains 30 individual pricing items, each with its own 
peculiar format, but the only complete set of specifications would con- 
tain an annotated copy of most of the 600,000 patents produced since 
1970, an insurmountable task requiring negotiation. ICC contends that 
Commerce must evaluate whether each offeror’s system is flexible 
enough to meet the unforseen circumstances thus averting disruption 
of the Government’s work flow. 

ICC argues that Informatics’ contention that the specifications are 
complete show its failure to grasp the complexity of the patent proces- 
sing; that Commerce can only determine the offerors’ knowledge, un- 
derstanding and capability by a technical review and Commerce must 
negotiate with an offeror, in areas of concern, possible deficiency and 


alternate processing means capable of meeting new variations in pat- 
ent data, 


In conclusion, ICC points to the following statement in J/nterna- 
tional Computaprint Corporation, 58 Comp. Gen. 395 (1979), 79-1 
CPD 248: 

Based on our analysis, it may well be that NASA and Commerce may have 

reached diametrically opposed technical judgments about the need for offerors 
to assist in the definition of reasonable needs for ADP support. Nevertheless, 
we will not substitute our opinion for that of a procuring agency in matters 
involving technical complexity and judgment even where other governmental 
units may advance differing technical judgments on similar matters so long 
as the particular agency judgment in question is reasonably founded. See Z. J. 
du Pont de Nemours & Company, et al., B-180611, September 22, 1978, 78-2 CPD 
218. 
ICC stresses that Commerce’s highly complex and intricate require- 
ments—more so than the NASA procurement—must be procured by 
negotiation and our Office should not substitute our opinion for 
Commerce’s. 

In rebuttal, Informatics argues that a dispassionate examination of 
the International Computaprint decision and of the NASA procure- 
ment it concerned demonstrates that it has no relevance to the instant 
RFP. The /nternational Computaprint decision set forth four factors 
which were considered the crux of the decision in /nformatics, Inc., 
B-190208, supra: 
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1. The RFP set forth complete input and output specifications for 
the contract deliverables. 

2. No technical evaluation factors were identified in the solicitation ; 
the sole factor identified in the RFP was total evaluated price. 

3. Prior solicitations for similar services had been formally ad- 
vertised. 

4. Commerce wanted to conduct a technical evaluation as part of a 
responsibility determination and not as part of a comparative evalu- 
ation of proposals. 

Informatics contends that all four factors have equal viability in the 
context of this protest and the instant solicitation: (1) the input and 
output specifications, described as “complete,” are largely the same; 
if anything, they are now even more complete; (2) in the subject RFP 
and the RFP protested in B-190203, the technical evaluation factors 
were excluded; (3) history has not changed—the record still shows 
that Commerce issued several formally advertised solicitations for 
this requirement; and (4) the technical evaluation still takes place 
solely in order to determine the offeror’s responsibility. 

Informatics also argues that a review of the NASA procurement 
shows that it is wholly distinguishable from the instant case. Infor- 
matics believes that the intent of the Commerce contract is to provide 
two types of deliverables: (1) computer tapes used to prepare camera- 
ready copy for the printing of published patents and the Official 
Gazette, and (2) computer tapes to be used as a machine-readable 
archive of published patents; the format of the finished tapes is con- 
trolled, in every respect, by explicit and detailed specifications. 

In contrast, Informatics states that the NASA procurement involved 
contractor operation of a Government-owned facility, the Scientific 
and Technical Information Facility (STIF). This program is an inte- 
gral part of an ongoing NASA effort to disseminate the results of its 
researches and experiments. In effect, the contractor staffs a facility 
which is a working part of the agency. The contractor-agency interface 
is extensive; about 82 NASA employees monitor performance on a 
day-to-day basis. On the other hand, Commerce has a single onsite 
inspector and an administrative assistant devoted to day-to-day con- 
tract administration. 

Informatics also states that NASA needed to procure using negotia- 
tion rather than formal advertising because it was unable to define its 
ongoing and dynamic needs. The NASA contractor’s tasks were: 

1. Performing minor modifications, planning and estimating minor 
systems improvements, and implementing reliability enhancements. 

2. Proposal of a plan for determining and analyzing the costs and 
benefits of NASA products and services. 
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8. Possible replacement of NASA’s existing ADP software and 
hardware under an assumed increase in system users. 

4, Proposal of a plan for more rapid document delivery, including 
the independent analysis of different online systems. 

5. Presentation of a detailed approach of improved research system 
reliability. 

Informatics further states that in addition to NASA’s inability to 
define its needs, it obviously needed technical proposals to assess a 
prospective contractor’s ability to undertake “level-of-effort” tasks of 
considerable sophistication, but of unspecified scope and extent; thus, 
the NASA RFP provided for a comparative evaluation of technical 
proposals based on detailed criteria, with numerical weights, to be used 
in point scoring. 

Informatics concludes that the lessons of Jnternational Computa- 
print are not applicable here. 


Reasonable Basis Test 


All contracts for services are required by Federal procurement law 
to be made by formal advertising unless certain enumerated excep- 
tions, permitting negotiation, are applicable; the tenth exception con- 
cerns services for which it is impracticable to secure competition. 41 
U.S.C. § 252(c) (1976). Federal Procurement Regulations (FPR), 
implementing this provision, illustrate one circumstance in which it is 
impracticable to secure competition—when it is impossible to draft 
adequate specifications or any other adequately detailed description of 
the required services. FPR § 1-3.210(a) (13) (1964 ed. cire. 1). This is 
the primary basis for Commerce’s determination to negotiate rather 
than using formal advertising. We will not object to a determination 
to negotiate on that basis where any reasonable ground for the deter- 
mination exists. 41 Comp. Gen. 484, 492 (1962) ; Znformatics, Inc., 
B-190203, supra. 

Specifically, Commerce contends that its detailed RFP incorporating 
even more detailed references does not, and cannot, cover all the output 
situations that will arise; it must review proposed technical approaches 
to determine whether an offeror is offering the flexibility to satisfy 
inevitable changes arising during the life of the contract. We note that 
Commerce’s approach differs materially from that used last year (B- 
190208, swpra)—there Commerce did not contend that it was necessary 
to evaluate an offeror’s technical approach to ascertain the technical 
acceptability of its proposal and Commerce contemplated no discus- 
sions with offerors. All parties recognize the technical complexity 
involved and amount of discretion which must necessarily be exercised 
by procuring agencies in this type of procurement. Our office is reluc- 
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tant to substitute our opinion for the procuring agency in these matters 
(E.I. du Pont de Nemours & Company, et al., supra)—even where 
procuring agencies may have opposing views on similar subject matter 
(see International Computaprint Corp., supra) or where, as here, the 
procuring agency switches from one approach to another from one pro- 
curement to the next. 


Accordingly, we cannot conclude that the negotiation basis advanced 
by Commerce is unreasonable. 


C. EVALUATION CRITERIA 


Informatics states that our Office held in a landmark case: 


[I]ntelligent competition requires, as a matter of sound procurement policy, 
that offerors be advised of the evaluation factors to be used and the relative 
importance of those factors. 49 Comp. Gen. 229 (1969). We believe that each 
offeror has a right to know whether the procurement is intended to achieve a 
minimum standard at the lowest cost or whether cost is secondary to quality. 
Competition is hardly served if offerors are not given any idea of the relative 
values of technical excellence and price. 52 Comp. Gen. 161, 164 (1972). 

Judged by this standard, Informatics concludes that the solicitation 
is defective because: (1) it does not explain the relative importance of 
cost factors when compared with technical factors; and (2) it fails to 
set forth what technical factors will be evaluated and their relative 
weights. 


Commerce contends that the “crucial interrelationship between price 
and technical factors” is more than adequately provided for in the 
solicitation, which states that “[t]he technical proposals shall be void 
of any price information to permit independent technical evaluation.” 
Thus, Commerce intended to evaluate proposals in the competitive 
range with a view toward negotiating specific items not fully meeting 
the requirements of items proposed enhancing the value of the pro- 
posal. Additionally, Commerce notes that the FPR does not require 
specific numerical scores for evaluation criteria. 

In essence, Commerce contemplated award to the low-priced, tech- 
nically acceptable, responsible offeror and Informatics argues that it 
could not reach that conclusion from reading the language of the RFP, 
which provided: 


C. Contract Award 


* * * [A] single award will be made on one offer only * * * to the offeror 
determined to be a responsible prospective contractor for the purposes of this 
procurement * * * whose offer, conforming to the Solicitation, will be most 
advantageous to the Government, price and other factors considered. Evaluation 
of price and other factors are included in “D” below. 


D, Selection of Offeror for Negotiation and Award 

Proposals will be evaluated with a view to negotiation of a contract presenting 
the most favorable offer to the Government; therefore, proposals should be sub- 
mitted initially on the most favorable terms, from a price and technical stand- 
point, which the offeror can submit to the Government. 


® * s * a s % 
‘ 
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Procedure for determining the most advantageous offer, price and other fac- 
tors considered : 

1. The unit prices offered * * * shall be used by the Government in making 
the calculation as indicated by the three price evaluation sheets * * *. 

2. The most favorable discount offered, if any, for prompt payment shall 
be applied to each contract year price evaluation * * *. 

3. * * * [T]Jhe net total annual price for each 52-issue contract year is 
calculated as the “Price Evaluation otal’ for each responsive offer. 


We have held that the “other factors” portion of the “price and 
other factors” phrase, as used in the above context, relates to the 
technical acceptability. See Wismer and Becker Contracting Engi- 
neers and Synthetic Fuel Corporation of America, A Joint Venture, 
B-191756, March 6, 1979, 79-1 CPD 148; 7M Systems, Ine., 56 Comp. 
Gen, 300 (1977), 77-1 CPD 61. Moreover, Commerce expressly stated 
in the three subitems that they related to price only. Therefore, we must 
conclude that the RFP reasonably notified offerors that award would 
be made to the responsible offeror who submitted the low-priced, tech- 
nically acceptable offer. 


D. STARTUP TIME 


This issue was also argued and adjudicated in B-190203, under 
the former RFP, where Commerce provided that a new contractor 
would have to gear up for full performance in a period of 60 days. 
Informatics persuasively showed that the startup period was un‘ra- 


sonably short and, therefore, unduly restrictive of competition. 

In the instant procurement, Commerce established a 90-day startup 
time. Commerce believes that it is not unduly restrictive of compe- 
tition and represents a reasonable period of time to formulate: ar? 
implement work planning. Commerce reports that: 


Becoming fully operational and ready to take over full responsibilities in 
90 days would be less costly than needlessly stretching the process to 120 
days. * * * We have concluded that the 90 day start-up is within the capability 
of competing firms and does not unduly restrict any serious offer. 

In Commerce’s view, 60 days would be adequate time to recruit and 
train necessary personnel and acquire required facilities and equip- 
ment. Commerce states that, if training starts too early, an idle and 
nonproductive staff is on hand whose cost can only add to the overall 
costs, since, obviously, the salaries and benefits of this workforce will 
be factored into the officer’s price. Further, Commerce states that the 
crucial activities are completed prior to contract award; other activ- 
ities can be post-contract award, but must be completed prior to start 
of performance. 

Thus, after carefully and deliberately considering the primary activ- 
ities which prospective offerors are likely to encounter, Commerce 
concludes that the startup period clearly permits orderly and timely 
acquisition of resources and that earlier than needed acquisition of 
these resources will only serve to add “front-end loading costs,” since 
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such resources are necessarily nonproductive because the nature of 
this work is highly specialized and not readily transferable to other 
income-producing work. 

ICC notes that the determination of reasonable startup time cannot 
be left to the offerors or the Government may lose the ability to pro- 
cure in a timely manner. ICC refers to the /nternational Computa- 
print decision upholding the validity of a 60-day startup time: 

We will not question an agency’s determination of what its actual mini- 
mum needs are unless there is a clear showing that the determination has no 
reasonable basis. 

ICC states that Commerce’s reasons for the 90-day startup time are 
sufficient, less costly and coinciding with the termination of the present 
contract. 

Finally, ICC observes that, while the 1970 RFP required that the 
contractor begin with 100 patents a week and gradually build up to full 
volume, all the requirements, except full staffing, were achieved by ICC 
in 60 days despite the lack of any specifications. ICC reiterates that 
within 60 days in 1970 all facilities, all computers and auxilliary 
equipment, all software and peripheral procedures, all edit and quality 
assurance facilities had to be in place, whether the production load 
was 100 or 1200 for the first week. Thus, ICC disputes the conclusion 
in B-190203 that the original 1970 startup was not accomplished in 60 
days. 

In reply, Informatics first argues that the history of this procure- 
ment also shows that, when the difficult job of chemical formul:.; photo- 
composition was required, ICC, the incumbent contractor, could not 
add this task to its operation without significant disruption to contract 
performance, including: (1) rejection of 14 of the first 21 weekly patent 
issues; and (2) creation of a backlog of 2.200 unprocessed patents by 
May 1977. Informatics states that these problems took much longer than 
90 days to resolve; indeed, they seem to have lasted for at least 5 
months. 

Secondly, Informatics argues that the Jnternational Computaprint 
decision involved a procurement that is not analogous. Informatics 
states that in the NASA contract the facility, computer, software and 
operations manual are all Government-furnished; experience has 
shown that 85 percent or more of the incumbent contractor’s personnel 
will continue to work for a new contractor; and although a new con- 
tractor must furnish little more than a five or six person management 
team, it is still given 60 days to accomplish that task. In contrast, the 
Commerce contractor must furnish all facilities, computers, software 
and procedures, and must be able to hire and train its own staff. 

Thirdly, Informatics states that the argument—made in the /nter- 
national Computaprint decision that a longer startup period would be 
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more costly to the Government—was plausible in the context of a cost— 
reimbursable contract; it has no relevance in a fixed-price contract; 
hence, this contention carries no weight in the instant case. 

Finally, Informatics notes that seven firms competed for the NASA 
contract, while only one—the incumbent—submitted a proposal for 
the Commerce contract; this underscores the anticompetitive impact 
of provisions like the 90-day startup time and distinguishes this matter 
from International Computaprint. 


GAO Analysis 


Since it is the procuring agency’s primary responsibility to develop 
specifications which meet its reasonable minimum needs, we will not 
question such determination unless it is not reasonably based. Jnfor- 
matics, Inc., supra. Here the essence of Commerce’s rationale for the 
90 day startup is not only its belief that the time is reasonable for a 
nonincumbent offeror, but that the Government will realize ultimate 
monetary savings. There is nothing in the record to show that Com- 
merce’s position is erroneous and in the /nternational Computaprint 
decision we recognized that an agency could express its minimum needs 
in terms of reduced costs. Accordingly, we have no basis to question 
Commerce’s specification which is a good faith extension of the startup 
time by 30 days over the last RFP’s time. 


E. SUSPENSE FILE 


Informatics states that the RFP, like the two preceding solicitations, 
requires that the contractor be prepared to establish and maintain a 
“suspense file” consisting of an automated system capable of storing 
up to an estimated 20,000 patent applications. The requirement that 
a contractor maintain such a file, without additional compensation, was 
protested by Informatics in B-190203. Our Office stated that Infor- 
matics had presented a “very convincing and uncontested case” that 
the suspense file was unnecessary and we suggested that Commerce 
“reconsider” the views of Informatics “before resoliciting for its future 
needs.” Informatics contends that Commerce can easily meet its mini- 
mum needs without a suspense file. 

The suspense file consists of nonfee-paid patents which are given to 
the contractor for preliminary processing in order to smooth out the 
workload since the rate of fee payment is random and unpredictable. 
In preparing issues for each week’s publication, Commerce’s policy 
is to keyboard fee-paid patents not previously processed and to with- 
draw patents from the suspense file as soon as their fee is paid. Thus, 
Informatics states that it would expect the number of patents with- 
drawn from the suspense file to be random; instead, the accounting of 
recent suspense file activity shows that, for 30 of the 69 weeks during 
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which patents were taken off the suspense file, the number of patents 
removed were divisible by 10, which does not indicate random activity. 

Moreover, Informatics notes that no patents were deleted from the 
suspense file during a 72-week period and the fact that none have been 
strongly supports the thesis that the suspense file is being used as an 
expensive and anticompetitive device to achieve a backlog of fee-paid 
patents. 

In response Commerce states that the flexibility to stabilize the work- 
joad not only to the contractor performing the patent data base re- 
quirements, but also to the other publication subsystems, i.e, photo- 
composition and printing and distribution requirements, is necessary 
in order to minimize disruptions to these subsequent processes. Com- 
merce reports that this requirement was more dramatically illustrated 
when recent budgetary limitations required the Government to drasti- 
cally curtail its patent publishing program ; the suspense file currently 
contains over 7,000 patent application files and is expected to contain 
9,000 by the end of the current fiscal year. Thus, Commerce concludes 
that Informatics’ allegation “that the Suspense File can no longer be 
justified as a legitimate need of the Department” is without merit. 

ICC demonstrates that the suspense file is not costly because its up- 
date system which processes the weekly issue file was duplicated to 
process the suspense file, resulting in almost no development costs for 
the suspense file subsystem. ICC states that the RFP does, and always 
has, provided for suspense file processing in the item 5 unit prices; 
further, the suspense file will be given to the new contractor in Ver- 
sion II format, the same format specified for item 1 and item 5 under 
the RFP. The offerors at their own discretion may maintain the sus- 
pense file in the Version II format or can convert the Version II for- 
mat to another format of their choosing. 

ICC concludes that in revealing its proprietary design methods, 
it has proven that either Informatics has raised the suspense file issue 
as a smoke screen to torpedo the procurement process or it really does 
not fully comprehend the requirements of the suspense file. 


GAO Analysis 


As we noted in B-190203, the suspense file requirement does not keep 
Informatics from competing in this procurement. Moreover, this year 
ICC and Commerce have rebutted Informatics’ contentions that the 
suspense file is unnecessary and too costly. After reviewing the cur- 
rent record, we cannot conclude that the suspense file requirement is 
unduly restrictive of competition. 


F. CONCLUSION 
Protest denied. 
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